
T
he Dept. of Energy, under its Innovative Technology Loan 
Guarantee Program, released a solicitation announcement 
that provides support for projects employing innovative energy 
effi ciency, renewable energy and advanced transmission and 
distribution technologies. The Innovative Technology Loan 

Guarantee Program was established under Title XVII of the Energy Policy 
Act of 2005 to facilitate commercialization of new and improved renew-
able energy and energy effi ciency technologies that are not considered 
commercial technologies (the “Section 1703 program”). The Innovative 
Technology Loan Guarantee Program was subsequently expanded under 
the American Recovery and Reinvestment Act of 2009 (the “Recovery Act 
program”) to provide additional fi nancing support for the rapid deploy-
ment of renewable energy, electric transmission and leading-edge biofuel 

projects; projects supported under the Recovery Act must commence 
construction by Sept. 30, 2011. 

The current solicitation addresses projects and technologies sup-
ported under both the original Section 1703 program and the expanded 
Recovery Act program. The Dept. of Energy seeks both manufacturing 
projects that result in long reductions in manufacturing and product 
costs and stand-alone renewable energy and electric power transmission 
projects. The Dept. of Energy has $8.5 billion in loan guarantee authority 
under the current solicitation and will make available up to $2.5 billion to 
pay the credit subsidy costs of loan guarantees qualifying under the Re-
covery Act program. The solicitation will remain open until the aggregate 
$8.5 billion in loan guarantee authority is fully obligated; however, the 
program is competitive, and the Dept. of Energy urges early application 
for priority of review for a fi rst mover’s advantage. 

Eligible technologies under the Recovery Act program are renewable 
energy systems, electric power transmission systems and leading-edge 
biofuels projects. Projects must be located in the United States, employ 
a new or signifi cantly improved technology and be reasonably likely at the 
time of initial application to the Dept. of Energy to commence construc-
tion on or before Sept. 30, 2011.

The solicitation is specifi cally designed to support those projects that 
are most assured of commencing construction and having a loan guaran-
tee issued no later than Sept. 30, 2011. The Dept. of Energy interprets 
this to mean that, before that date, the borrower has obtained neces-
sary licenses, permits and local and national clearances; completed 
preconstruction design and prototype testing; engaged contractors; and 
ordered equipment and supplies so that physical construction may com-
mence. In the event that a project is unable to commence construction 
by Sept. 30, 2011, or fails to meet a requirement set forth in the Recov-

ery Act, the project may be allowed to proceed under the Section 1703 
program; the applicant, however, must pay the associated credit subsidy 
cost. Projects supported under the Recovery Act program are subject to 
additional requirements, including Davis-Bacon Act wage requirements, 
Recovery Act reporting requirements and Buy American provisions.

The Dept. of Energy is also soliciting projects under the original Sec-
tion 1703 program; however, in contrast to its treatment of programs 
funded under Recovery Act criteria, the Dept. of Energy will not cover 
the credit subsidy costs for the Section 1703 loan guarantees. Eligibility 
under the Section 1703 program requires that projects be located in the 
United States and employ a new or signifi cantly improved technology that 
is not a commercial technology. As defi ned in the applicable regulations, 
a commercial technology is a technology in general use in the commer-
cial marketplace in the United States at the time a term sheet is issued 
by the Dept. of Energy. 

The categories of technologies considered eligible for loan guarantees 
under the Section 1703 program is broader than those funded under the 
Recovery Act. Additional technologies include alternative fuel vehicles, 
energy effi ciency technologies and applications, as well as hydrogen and 
fuel cells. Projects that are at the pilot stage or that have not completed 
a full-scale demonstration project are ineligible under the current solicita-
tion.

The application process is divided into two parts. The fi rst Part I dead-
line is Sept. 14, 2009; the second Part I deadline is Aug.24, 2010. The 
second application phase has a Part I closing deadline of Aug. 24, 2010. 
While the fi rst Part I deadline has passed, the Dept. of Energy expects to 
review applications as they are received; thus parties are encouraged to 
submit applications as soon as possible. 

The Part I submission provides the Dept. of Energy with a summary-
level description of the project, project eligibility, fi nancing strategy and 
progression to-date with critical path schedules, including licensing and 
regulatory permits. The Part I submission must be prepared in accor-
dance with the Energy Policy Act 2005, the Innovative Technology Loan 
Guarantee program regulations and, if applicable, the Recovery Act. 
Application fees vary by the total loan guarantee amount sought; 25 
percent of that amount is due at the time of the Part I application. 

The Part II submission provides the Dept. of Energy with more detailed 
information to facilitate an extensive diligence review. The remainder of 
the application fee is due at the time of the Part II submission. A key 
factor in Part II reviews is whether the project sponsors or applicants 
provide a reasonable prospect of repayment of the principal and interest 
of the guaranteed obligation and other project debt. 

The Dept. of Energy expects that the information requested under the 
solicitation and the documentation produced as a result of negotiations 
will conform in scope, quality and detail with that typically requested 
in an arm’s-length, commercially negotiated project or fi nancing on the 
same scale. The Dept. of Energy expects to analyze projects on a limited 
recourse project fi nancing basis and will not assume any pre-construc-
tion risks.

The application process is expected to be competitive. The Dept. of 
Energy estimates there will be seven rounds of review for Part I and Part 
II submissions and encourages applicants to submit information early. 
Additional fee payments are due upon the execution of the term sheet 
and at closing.
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R
eview and analysis of the chain of 
title of copyright is a critical step 
in the acquisition of rights for the 
production or development of a 
motion picture, video game or 
other work dependent upon rights 
in copyright, and the fi nancing 
of any such production. Chain of 

title analysis must often be conducted in the face 
of incomplete copyright fi lings, poorly maintained 
production fi les, and authors whose personal 
papers, including their wills, do not meet the same 
standards as those authors’ literary works. This is 
the fi rst seven of our list of a dozen key issues to 
getting the rights in copyright needed to fi nance and 
produce a motion picture or develop a video game or 
other derivative work.

Obtaining rights in any copyrights created by 
someone who is deceased presents special issues. 
As a threshold matter, you need to identify who 
the author’s heirs are, and to keep in mind that no 
matter what probate documents say, the author’s 
plan of distribution may vary from what the copyright 
statute provides. If the author has a will, it is impor-
tant to examine it closely. If there is no will, then 
the copyright interests held by the author will most 
likely pass in accordance with the laws of intestacy. 
Because different states have very different ap-
plicable legal regimes, it is important to determine 
where the author was domiciled on the date of his or 
her death.

A “joint work” is a work prepared by two or more 
authors with the intention that their contributions be 
merged into inseparable or interdependent parts of 
a unitary whole. Each author of a joint work owns an 
undivided interest in the copyrighted work. Thus, is-
sues often arise with respect to exclusive licenses, 
which cannot be obtained without approval from 
all co-authors. Chain-of-title review for a joint work 
will thus require the identifi cation of all co-authors, 
which can be extremely diffi cult. As long as each 
contributor makes more than de minimus contribu-
tions and intends his creation to be merged insepa-
rably with that of other authors, he will probably be 
deemed a co-author; however, a party who solely 
contributes money, labor, or ideas to a joint work will 
probably be found to lack the level of “authorship” 
necessary to qualify as a co-author.

It is often diffi cult to properly identify the “author” 
of works created outside of the United States; 
however, such identifi cation is essential to ensuring 
a proper chain-of-title. If the foreign work is a fi lm or 
other audiovisual work, the author for the purposes 
of copyright could be the writers of the screenplay, 
one of the producers, or the director of the fi lm. If 
the work is a phonorecord or sound recording, any 

given musician, producer, or composer 
could be an author. In either case, 
authorship will be determined by the 
copyright laws of the country where the 
work was created, which can confl ict 
with the United States’ copyright regime. 
Some foreign copyright regimes also 
grant authors moral rights or droit moral, 
which are not available for United States 
works. Thus, while some rights in a 
foreign work may be licensed, sold, and 
transferred, others remain indefi nitely 
with the original author of record. Only by 
identifying the correct author or authors 
can you can ensure that moral rights 
are waived (to the extent possible). 
Identifying authors becomes even more 
demanding when the foreign works have 
been created by joint authors - shar-
ing equally in all rights - or when the 
creators have otherwise divided their 
exploitation rights.

Copyright offi ce records can reveal 
information about ownership, publica-
tion dates, transfers, and derivative 
works that is essential to a chain-of-title 
search. A transfer of copyright owner-
ship, other than by operation of law, is 
not valid unless an instrument of convey-
ance, or a note or memorandum of the 
transfer, is in writing and signed by the 
owner of the rights conveyed (or such 
owner’s duly authorized agent). Further, 
as between two confl icting copyright 
transfers, the one properly executed fi rst 
prevails if it is recorded fi rst and meets 
other statutory criteria. Therefore, even 
those rights granted under an otherwise 
legitimate transfer may be superseded. 
To avoid such problems, copyright owners should 
register a copyright in the subject matter of the 
document and record any necessary documents 
early, which will secure the full benefi ts of construc-
tive notice and priority. Ultimately, without a proper 
search of the copyright records, a producer or studio 
could produce a costly project only to fi nd that they 
never actually had the right to some or all of the 
underlying literary material.

Dealings among affi liated companies in rights 
in copyright can raise issues if the transactions 
between the entities are not arms-length, or if 
the transactions are poorly documented or not 
documented at all, or if the purposes for which the 
affi liated companies arranged the transactions 
between them are at odds with a clean chain of title. 
Suppose that Big Film Development, LLC acquires 
the motion picture production rights in a novel. Big 
Film Production, LLC produces the fi lm, and Big 
Film Distribution, LLC enters into all the licenses to 

subdistributors. How are rights transferred between 
these entities? Has fair value been paid in each af-
fi liated transaction? How are the affi liated transfers 
documented? Sometimes there are no documented 
transfers, and if that’s the case, Big Film Distribu-
tion has no rights to grant, and Big Film Production’s 
production of the motion picture has infringed rights 
held by Big Film Development. Other times, there 
are documented transfers among the related enti-
ties, but they are documented in ways that raise 
issues for a fi nancier or licensee of rights. Security 
interests granted between affi liated companies raise 
other issues, as of course do security interests from 
any of the affi liated companies to third parties.

A
n owner of a copyright in a work is entitled 
to assign and license rights under that 
copyright. What about an owner of a 
particular exclusive right under copyright 
- for example, the right to produce a mo-

tion picture based on a novel, or the right to exploit 

television rights in a motion picture? At 
least in the Ninth Circuit (California, Alaska, 
Arizona, Hawaii, Idaho, Montana, Oregon 
and Washington), an owner of exclusive 
rights in a copyright cannot assign or sub-
license those rights without the consent of 
the original licensor or assignor of those ex-
clusive rights. In a chain-of-title review, this 
requirement for consent must be considered 
for each license, assignment or quitclaim of 
exclusive rights in the chain of title. Indeed, 
provisions on further licenses, sublicenses 
and assignments, far from being mere stan-
dard provisions, require close attention both 
in the review of licenses and assignments of 
exclusive rights as part of a review of chain 
of title, and in drafting and negotiating such 
instruments, whether for the licensee/as-
signee who depends upon them for chain 
of title, or for the licensor/assignor who 
may seek to restrict further transfers of the 
rights being licensed or assigned.

Many works are derivative of some other 
work. A motion picture is based on a novel; 
a video game is based on a motion picture. 
The producer of the derivative work needs to 
be granted the right in the underlying work 
to produce the derivative work. So the devel-
oper of the video game that is based on a 
motion picture needs a grant of rights from 
the owner of the copyright in the motion 
picture to develop the video game. But what 
if that motion picture was in turn based on 
a novel? If all the producer of the motion 
picture got from the owner of the copyright 
in the novel was a grant of rights to produce 
a single motion picture, then the developer 
of the video game will need a grant of 
rights from the owner of the copyright in 

the motion picture to develop the video game based 
on the motion picture, and will also need a grant of 
rights from the owner of the copyright in the novel to 
produce the same video game as it is based on the 
novel - if, that is, the video game retains enough of 
the elements of the novel to infringe the copyright in 
the novel absent a direct grant of rights in the novel.

These issues, and the fi ve remaining issues we 
will discuss in the conclusion of this article, are 
among those that can make the review and analy-
sis of copyright chain of title as challenging as it 
is important to the success of the motion picture, 
video game or other project that depends upon the 
successful acquisition of rights.
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