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Editor’s Note

The progressive opening of the Hong Kong Stock
Exchange to overseas companies continued with the
long-awaited addition of the U.S. states of Delaware and
Maryland to the list of acceptable overseas jurisdictions

in 2012 1Q. In this newsletter, we discuss various listing
decisions and guidance materials, which clarify certain IPO
disclosure requirements and the review processes, as well
as the implementation of the new professional debt regime.

The second quarter should prove to be an interesting

one as the SFC releases its two-part consultation paper,
proposing to tighten the code of conduct for IPO sponsors
and imposing liability on sponsors for prospectus
disclosures. We will be following this issue closely.

Check out our Sponsors’ Milestones guide on the next
page. It is also available for download here.
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KICK-OFF PN21 DUE DILIGENGE VERIFICATION A1 SUBMISSION
Circulate memo on publicity Review PN21 work plan with Review draft legal opinions Sponsor’s undertaking
" - Y
Hong K ng restrictions to all parties counsel Receive “back-to-back” (Listing Rule 3A.03)
(Listing Rule 9.08) (Practice Note 21 of the Listing confirmations signed by the ,
Revi o ) Rules) controlling shareholders, $ponsors statgz ment of
y eview SFC’s information flow directors, senior management independence
IPO Sponsors requirements for research analysts Document PN21 plan and and the iésu er (Listing Rule 3A.08)
and discuss with syndicate progress, including any 4 ’
Mil eston es members and counsel if any significant deviations
?gdl:tigéfl control measures are Review compliance with pre-
a IPO investment guidelines*
(if applicable)
(Guidance Letter 29-12)
VETTING PROCESS 15-DAY SUBMISSION 4-DAY SUBMISSION PRE-DEAL RESEARCH BEFORE BULKPRINT
Dual filing regime® Review working capital Sponsor’s letter regarding Review draft research reports Sponsor’s confirmation with
« Responses to regulators’ :Eg nﬁrgg:g I]orecast prior to sufficiency of working capital and document review process regard to the posting of WPIP
comments (Listing Rule 9.11(19)) (Checklist VI.E)
< Prospectus drafts Submission of executed Sponsor’s final letter
- - waiver applications on regarding sufficiency of
Continuing due diligence sponsor’s letterhead working capital

(Listing Rule 9.11(19))
Bring down due diligence

PRICING BEFORE DEALINGS

PROSPECTUS
AFTER LISTING HEARING COMMENCE

REGISTRATION POST-LISTING

Sponsor’s declaration on Listing Rules Sign HKUA Sign IUA, pricing agreement, etc. ~ Marketing statement? Exercise

A y .
compliance Sponsor’s certificate relating to Bring down due diligence (Form D, Appendix 5 of the over-allotment option
(Listing Rule 3A.13, Appendix 19 of the  competency of translator Listing Rules) Bring down due diligence
Listing Rules) (Listing Rule 9.11(33)(c)) Sponsor’s declaration on Stabilizing manager to
Sponsor’s confirmation with regard to placings and Listing Rules note Disclosure of Interests
publication of the prospectus on the compliance obligations
Exchange website (Form E, Appendix 5 of the (Part XV of the Securities and
(Checklist VII.C) Listing Rues) Futures Ordinance)

In addition to Listing Rule 9.08, please also refer to Guidance Letter 18-10, Guidelines on Use of Offer Awareness and Summary Disclosure Materials in Offerings of
Shares and Debentures under the Companies Ordinance issued by the SFC in March 2003, Guidelines for Electronic Public Offerings issued by the SFC in April 2003,
sections 38B(1), (2), Nineteenth Schedule of Companies Ordinance (cap. 32) and sections 103(1), (2) and (3) and 105 of Securities and Futures Ordinance (cap. 571).

Please refer to the SFC’s Code of Conduct for Persons Licensed by or Registered with the Securities and Futures Commission and the SFC’s Corporate Finance
Adviser Code of Conduct. For a discussion of the pre-deal research rules, please refer to the Consultation Conclusions on the Regulatory Framework for Pre-deal
Research published by the SFC in June 2011.

3 Practice Note 21 requires that sponsors conduct reasonable inquiries (“due diligence”) to enable the sponsor to make a declaration under Listing Rule 3A.13 and sets
out the Exchange’s expectations of due diligence sponsors will typically perform.

Under the interim guidance, the Exchange will generally require, except in very exceptional circumstances, that pre-IPO investments be completed either (a) at least 28
clear days before the date of the first submission of the first listing application form or (b) 180 clear days before the first day of trading of the applicant’s securities. Pre-
IPO investments are considered completed when the funds are irrevocably settled and received by the applicant. For clarity, clear days exclude the day of the pre-IPO
investment completion, the day of the submission of the listing application form and the first day of trading of securities.

5 Sponsor independence is continuously assessed from the date of A1 submission up to the date of listing.
Section 384 Securities and Futures Ordinance: criminal offence to provide false or misleading information knowingly or recklessly to the SFC or the Exchange.

Sponsor’s declaration must include the terms of Listing Rules 3A.14 to 3A.16, comprising: (i) confirmation that all requisite documents have been submitted to the
Exchange; (ii) due diligence declaration; and (iii) expert sections declaration.

8 Please refer to Chapter 7 and Appendix 6 of the Listing Rules.
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Latest:

SFC Revokes
Mega Capital’s
Sponsor License

The Securities and Futures Commission
(SFC) has revoked Mega Capital (Asia)
Company Limited’s (“Mega Capital”) license
to advise on corporate finance and fined

it HK$42 million for failing to discharge its
sponsor’s duties in relation to the listing
application of Hontex International Holdings
Company Limited (“Hontex”) in 2009. For a
summary of other key enforcement actions
to date, please see the chart on page 5.
The SFC’s main findings are as follows:

1. Inadequate and substandard
due diligence work (e.g., material
information, such as transaction
figures with the Group, was missing
from customer/supplier due diligence
questionnaires; no verification of
franchisee information provided by
Hontex and franchisee transaction
records were not obtained; supplier and
customer interviews were conducted
over the phone on the day of the A1
application);

2. Failure to act independently and
impartially (e.g., all interviews with
suppliers, customers and franchisees
were arranged by Hontex and
conducted in the presence of Hontex’s
representatives; franchisees’ written
confirmations of independence were
obtained through Hontex);

3. Inadequate audit trail of due diligence
planning and work (e.g., no records
of background or other due diligence
searches conducted on suppliers,
customers and franchisees);

4. Inadequate supervision of its staff (e.g.,
most of the due diligence work was
handled by junior and inexperienced
staff); and

5. Breach of the sponsor’s undertaking
and filing of an untrue declaration with
the Exchange.

Statutory PSI
Disclosure
Regime
Approved

On April 25, 2012, the Legislative Council
passed the Securities and Futures
(Amendment) Bill 2011. The Bill obliges
listed corporations to disclose price
sensitive information (“PSI”). The Bill

is intended to commence operation on
January 1, 2013.

Under the Bill, a listed corporation must
disclose any PSI (defined as “inside
information” in the Bill) to the public as
soon as reasonably practicable, if (a) the
information has, or ought reasonably to
have, come to the knowledge of an officer
of the listed corporation in the course of
performing his functions as an officer of the
corporation; and (b) a reasonable person,
acting as an officer of the corporation,
would consider that the information is inside
information in relation to the corporation.

In defining PSI, the Bill proposes borrowing
the concept of “relevant information”
currently used in the “insider dealing”
regime in the SFO. In other words, PSI will
be the same set of information currently
prohibited from being used for dealing

in the securities of the listed corporation
concerned.

However, please note that the scope of the
proposed definition of “inside information”
in the Bill is narrower than the current
definition of PSI adopted under Listing
Rule 13.09. The major difference is that
the latter also covers information on any
major new developments in the group’s
sphere of activity (i.e., Rule 13.09(1)) and
any information necessary to avoid the
establishment of a false market (i.e., Rule
13.09(1)(b)).

The SFC and the Exchange will work to
revise Listing Rule13.09 after the passage
of the Bill. The tentative thinking is to
incorporate those elements which are in the
existing Rule 13.09 but would fall outside
the scope of the statutory regime into other
provisions of the Listing Rules which would
not give rise to legal consequences.

For a quick overview, please refer to our
article: http://www.mofo.com//files//Uploads/
Images/110218-Statutory-Obligation-for-
Listed-Companies.pdf

The New
Professional Debt

Regime Under
Chapter 37

In March 2012, the Exchange published an
update on the new professional debt regime
under Chapter 37 of the Listing Rules,
which clarifies the following:

Eligibility requirements for
professional debt listing

The issuer and its debt securities are
qualified for listing if the following three
conditions are fulfilled:

1. The issuer has net assets of HK$100
million;

2. The issuer has audited accounts for the
two years before the listing application;
and

3. The debt securities have a minimum
denomination of HK$500,000 or
equivalent amount in foreign currency.

Note: 1 and 2 are not required for
Hong Kong-listed issuers.

Streamlined approval procedures
and shorter turnaround time

In practice, for applications that do not
involve novel features, the Exchange will,
under normal circumstances, issue the
listing approval letter or eligibility letter:

(Continued on Page 7)
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Other Key SFO Enforcement Actions to Date

Date Disciplinary Target Penalty Summary of Misconduct

October 2011 Principal supervisor, Banned from re-entering the Principal supervisor responsible for sponsor’s

Core Pacific-Yamaichi industry for six years failure to conduct proper inquiries especially in the
face of allegations that there had been falsification
of sales.

Assistant Banned from re-entering the

industry for four years

July 2009 VC Capital HK$1.5 million fine and public | Failed to keep a proper record of its due diligence
reprimand work as sponsor.

January 2009 Responsible officer, Banned from re-entering the | Failed to exercise due skill, care and diligence

China Everbright industry for two years and six | in supervising another responsible officer in

months the handling of a GEM to Main Board transfer
application. Draft prospectus contained major
inaccuracies.

April 2008 Core Pacific-Yamaichi HK$2.8 million fine, and Failed to (i) conduct adequate due diligence on
committed to independent client's customers and sales; (ii) ensure responses
review of sponsorship to the Exchange’s enquiries were complete and
operation, with “suspended not misleading; (iii) report irregularities to the
sentence” Exchange it had detected about the sales; and

(iv) diligently supervise the team.

June 2006 Deloitte & Touche Voluntarily refrained from Failed to, inter alia, (i) conduct reasonable due

Corporate Finance acting as sponsor for 9 diligence; and (ii) ensure adequate support for

months representations in prospectus.

Responsible officer Voluntarily refrained from

acting as principal supervisor
for 6 months

March 2006 CSC Asia Limited Voluntarily refrained from Failed to act with due skill, care and diligence
acting as sponsor for 13 when performing due diligence into two listing
months applications and failed to ensure that the

prospectuses and the submissions made to the
Responsible officers Voluntarily refrained Exchange were prepared to the required standard.
from acting as principal
supervisors for 8 months
January 2005 ICEA Capital Limited HK$30 million settlement Failed to exercise due skill, care and diligence
in the course of performing its sponsor duties
for the listing of Euro Asia Agricultural (Holdings)
Company Limited.

(Continued on Page 7)
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«  within one business day for issues
involving a Hong Kong-listed company,
and

«  within two business days for other
issuers.

Simplified disclosure requirement
of listing document

Listing Rule 37.29 now requires a listing
document to contain information that
professional investors would customarily
expect it to contain, with simple disclosure
requirements.

Waivers to allow placing to high-
net-worth investors

The Exchange will grant waivers to allow
professional debt issues to be marketed to
investors prescribed under Section 397 of
the Securities and Futures Ordinance (SFO),
which includes high-net-worth investors (not
just to professional investors under Part 1 of
Schedule 1 of SFO).

For a copy of the update, please follow the
link: http://www.hkex.com.hk/eng/rulesreg/

listrulesl/listletter/Documents/20120330.pdf

For a copy of our briefing note “Where

to list bonds issued in the international
markets by Asian corporates”, please follow
the link: http://www.mofo.com/files/Uploads/
Images/120507-Briefing-note.pdf

Listing
Committee
Report 2011

In March 2012, the Listing Committee
published the Listing Committee Report
2011, which highlighted the issues the
Listing Committee has dealt with during
2011 and outlined the position or action
the Listing Committee, the Listing Division
and the Exchange have taken.

Below is a list of matters that the Listing
Committee currently plans to consider
during 2012 and beyond:

Prospectuses and listing process
*  Prospectus simplification

«  Streamline listing application
procedures and review of associated
publication requirements

*  Review of operation of mixed media
offerings and consideration of
electronic applications

*  Review of settlement process and
timing

*  Review of content of accountants’
reports

HKEX APPROVED
AND LISTED 32
DEBT SECURITIES
WITH AGGREGATE

PRINCIPAL AMOUNTS OF
APPROXIMATELY HK$77.6
BILLION IN THE PERIOD
FROM 11 NOVEMBER 2011
TO 30 MARCH 2012.

Listing matters

*  Review of listings by overseas
companies and secondary listings

*  Review of listed structured products
regime

*  Review of Hong Kong depositary
receipts

*  Review of operation of Chapter 18
(mineral companies)

*  Review of listing of investment vehicles
Ongoing obligations and other
related matters

*  Consultation conclusions on
Environmental, Social and Governance
Reporting Guide

*  Consequential amendments to the
Listing Rules from the proposed

statutory backing on continuing
disclosure obligations

. Review of Connected Transaction Rules

*  Development of XBRL taxonomy
(facilitating exchange of information
through an “eXtensible Business
Reporting Language”)

«  Update on quarterly reporting

*  Update on global corporate
governance trends, including board
diversity

*  Review of delisting procedure
*  Review of trading halts

For a copy of the Listing Committee
Report 2011, please follow the link: http:/
www.hkex.com.hk/eng/listing/listcomrpt/
Documents/AnnualRpt_2011dec.pdf

Financial
Statements
Review Program
Report 2011

In January 2012, the Listing Division
published the results of its review of
listed issuers’ published financial reports
for compliance with the disclosure
requirements of the Listing Rules and
accounting standards.

Key findings:

»  Additional information should be
presented in financial reports to
provide a better understanding of the
nature and impact of significant events
or material balances and transactions.

*  Analysis of remuneration paid to
auditors, in respect of audit and non-
audit services, should be improved
(paragraph 2(h) Appendix 23 of the
Listing Rules).

»  Discussions in the “Management’s
Discussion and Analysis of Financial
Condition and Results of Operations”
(MD&A) should be consistent with

(Continued on Page 9)
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the financial statements and should
provide an additional useful narrative
to explain the company’s performance
and financial position (minimum
disclosure requirements are set out in
paragraph 32(1)-(12) Appendix 16 of
the Listing Rules).

*  Improvements in connected and
related-party disclosure were
noted, but there is room for further
improvement.

»  Disclosures provided on financial
instruments, and in particular
convertible bonds, require
improvement (e.g., disclose the
accounting policy adopted and the
risks and exposures arising from the
bonds).

*  There appear to be different
interpretations of the relevant
accounting standards on acquisitions
and whether they should be treated
as an acquisition of a “business” or an
acquisition of “assets and liabilities”.

»  Clearer explanations should be
provided where there is some evidence
that there is “control” in an investee,
but where the investee is accounted for
as if control does not exist.

»  Disclosure of assumptions and
methods to arrive at fair values of
investment properties, including the
qualification and experience of valuers,
should be improved (e.g., adopting
table presentation format).

*  Segment information should be
balanced and consistent with
information disclosed elsewhere in the
financial reports (e.g., MD&A being
consistent with segment information in
the financial statements).

*  Benchmarks together with other
procedures should be in place for
determining when disclosures should
be provided.

Please follow the link to the report: http:/
www.hkex.com.hk/eng/rulesregl/listrules/
listguid/Documents/frm-11.pdf

New Listing
Decisions

Delaware and Maryland are Now
Acceptable Jurisdictions

In February and March 2012, Delaware and
Maryland, respectively, became acceptable
overseas jurisdictions.

For a copy of the Delaware Listing
Decision, including a comparison table of
shareholder protection standards between
Hong Kong and Delaware, please follow the
link: http://www.hkex.com.hk/eng/rulesreg/
listrules/listdec/Documents/Id24-2012.pdf

For a copy of the Maryland Listing Decision,
including a comparison table of shareholder
protection standards between Hong Kong
and Maryland, please follow the link: http:/
www.hkex.com.hk/eng/rulesreg/listrules/
listdec/Documents/Id27-2012.pdf

An example of a Maryland-incorporated
issuer is Coach, Inc., which was listed on
the New York Stock Exchange and now has
a secondary listing in Hong Kong. There
are no Delaware-incorporated issuers listed
on the Exchange yet.

The acceptable jurisdictions list has now
reached 20, in addition to Hong Kong,
Mainland China, Bermuda and the Cayman
Islands.

Alberta, Canada Clarified

In February 2012, the Exchange clarified
that Alberta is considered an acceptable
jurisdiction irrespective of whether the
applicant is (i) listed on the Toronto Stock
Exchange and a reporting issuer; or (ii) a
non-reporting issuer and not listed on any
exchange (e.g., Sunshine Oilsands Ltd.).

For a copy of the updated Alberta Listing
Decision, including a comparison table of
shareholder protection standards between
Hong Kong and Alberta, please follow the
link: http://www.hkex.com.hk/eng/rulesreg/

listrules/listdec/Documents/Id11-2011.pdf

Rights Issues and Mandates

In March 2012, the Exchange published
two new listing decisions in relation to:

1. Whether Company A’s proposal
to issue rights shares under a
general mandate would comply
with the 20% discount limit on
issue price under the Listing Rules

A mandate was granted to Company A
by a special resolution of its shareholders
passed at the annual general meeting to
allow Company A to issue new shares of
not more than 20% of each of the issued
H shares and domestic shares within 12
months. The general mandate did not set
any price restriction.

The proposed rights issue represented
a discount of about 40% to the average
closing price.

The Exchange ruled that the 20% discount
limit on the issue price under Listing Rule
13.36(5) did not apply to the proposed
rights issue as the mandate did not contain
any price restriction.

For a copy of the Listing Decision, please
follow the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listdec/Documents/Id25-

2012.pdf

2. Whether Company A could seek
a mandate for rights issue from its
independent shareholders at the
same general meeting to consider
the acquisition

Company A entered into a very substantial
and connected acquisition (subject to
independent shareholders’ approval) with
its Parent Company to acquire a target.
Company A would conduct a rights issue

to finance the acquisition. As the rights
issue would increase its share capital by
more than 50%, independent shareholders’
approval under Listing Rule 7.19(6) is
required.

When considering whether to accept a prior
mandate in lieu of a later shareholders’
approval on the terms of the rights issue,
the Exchange noted that the rights issue

(Continued on Page 11)
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was made with a specific purpose, i.e.,

to finance the acquisition and the target’s
business. In addition, Company A had
taken reasonable steps to provide sufficient
information about the rights issue to the
independent shareholders to decide how

to vote, including the purpose of the rights
issue, its maximum dilution effect on
shareholding, the amount to be raised, and
details of the intended use of proceeds. The
circular would also contain an independent
financial adviser’s opinion on the proposed
rights issue.

The Exchange thus allowed Company A

to proceed with the proposal after revising
the mandate period from 12 months to four
months.

The Exchange is of the view that if the
rights issue did not materialize within

a reasonable period, independent
shareholders should be given the
opportunity to reconsider the proposal taking
into account the company’s circumstances
and the market conditions at that time.

For a copy of the Listing Decision, please
follow the link: http://www.hkex.com.hk/eng/
rulesregl/listrules/listdec/Documents/Id26-

2012.pdf

New Guidance
Letters

Business Models with Significant
Forfeited Income from
Prepayments

In January 2012, the Exchange published
a Guidance Letter (GL26-12) providing
guidance on its review of business models
that rely significantly on forfeited income
from prepaid services and products (e.g.,
beauty and slimming salons).

Guidance

1. Forfeited income may be regarded as
revenue generated in the usual and
ordinary course of business for the
purpose of Listing Rule 8.05 if it is an
industry norm to include it.

2. Aheightened standard of review will
be adopted if (a) the applicant has a
short history of operating; (b) reliance
on forfeited income is significantly
above the industry norm; and/or (c)
the operation is associated with a high
level of complaints or legal claims.

3. The Exchange may also consider the
applicant unsuitable for listing if, after
considering the totality of the facts,
continued reliance on forfeited income
would potentially render the business
not sustainable, its business model
relies on unethical selling methods, or
there is concern about the applicant’s
capacity to provide contracted
services/products.

FORFEITED INCOME
MAY BE REGARDED AS
REVENUE GENERATED

IN THE USUAL AND

ORDINARY COURSE

OF BUSINESS FOR THE
PURPOSE OF LISTING
RULE 8.05 IF IT IS AN
INDUSTRY NORM TO
INCLUDE IT.

Required disclosure in the
prospectus and to the Exchange

The prospectus should disclose details of
the prepaid packages giving rise to forfeited
income and the quality and complaints
handling process.

In addition, the Exchange normally requires
the following submission:

a. an analysis on the outlook for revenue
and profit if forfeited income and
related expenses were deducted from
the track record period profits;

b. acomparative analysis with industry
peers on certain material aspects of
operation; and

c. the sponsor’s confirmation that:

i. the applicant has adequate
capacity to provide the contracted
services/products; and

i. the internal control measures are
adequate.

For a copy of the Guidance Letter, please
follow the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/Documents/gl26-

12.pdf

Disclosure in the “Summary and
Highlights” Section

In January 2012, as part of the Exchange’s
initiative to simplify prospectuses, the
Exchange published a guidance letter on
disclosure in the “Summary and Highlights”
section in prospectuses.

The letter aims to ensure that the
“Summary and Highlights” section:

. is comprehensible and readable,

. is concise, easy to read and in plain
language, and

e enables investors to decide whether
they might be interested in the offer,
and therefore wish to read the rest of
the listing document.

Attachment 1 of the letter provides guidance
on how to draft the “Summary and Highlights”
section in a way that is concise, easy to

read, and in plain language, and on what
information the Exchange would typically
expect to see included in the section and
what should be omitted.

Please note that the Exchange is of the view
that it will not generally be appropriate for
the “Summary and Highlights” section to
include paragraphs that have been copied
and pasted from elsewhere in the listing
document.

For a copy of the Guidance Letter, please
follow the link: http://www.hkex.com.hk/
eng/rulesreg/listrules/listguid/Documents/

al27-12.pdf

(Continued on Page 13)
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Disclosures for Applicants Engaged
in the Restaurant Business

In January 2012, the Exchange set out in

a Guidance Letter a list of issues which
should be discussed and disclosed in detall
in prospectuses (to the extent that they

are material) for applicants engaged in

the restaurant business. The issues range
from raw materials suppliers/prices, same
store sales and table turnover rate, to cash
management, expansion, pricing policy and
food safety.

For a copy of the Guidance Letter, please follow

the link: http:/Amww.hkex.com.hk/eng/rulesreg/
listrules/listquid/Documents/ql28-12.pdf

Interim Guidance on Pre-IPO
Investments

The Interim Guidance on Pre-IPO
Investments given by the Listing Committee
on October 13, 2010, is now reproduced in
a Guidance Letter format.

Generally, the Exchange will require, except
in very exceptional circumstances, that
pre-IPO investments must be completed
either (a) at least 28 clear days before

the date of the first submission of the first
listing application form or (b) 180 clear
days before the first day of trading of the
applicant’s securities. Pre-IPO investments
are considered completed when the funds
are irrevocably settled and received by the
applicant. For clarity, clear days exclude the
day of the pre-IPO investment completion,
the day of the submission of the listing
application form and the first day of trading
of securities.

The Listing Committee recognizes that
there may be circumstances where pre-IPO
investments on terms more favorable than
those offered to investors at the IPO may
be justifiable, e.g., where the applicant is

in severe financial distress. Each case will
need to be considered based on its own
facts and circumstances.

For a copy of the Guidance Letter, please
follow the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/Documents/gl29-

12.pdf

Disclosure of Intellectual Property
Rights in Prospectuses

In February 2012, the Exchange published
a Guidance Letter to encourage issuers to
discuss material intellectual property rights
and focus on making more meaningful
disclosure on such rights to the investors,
hence reducing the practice of disclosing
intellectual property rights in tabular form in
prospectuses.

This would involve more consideration
and judgment as to what IP rights are
considered material by the issuers,
especially when there are numerous IP
rights involved.

Applicants should consider the following
factors in deciding what IP rights are
material in the context of disclosure:

i.  Materiality should be analyzed from
the perspective of investors—what
would be relevant to their decision on
whether to invest.

ii. Materiality should be judged in the
context of the issuer’s business,
profitability and prospects as a whole.

ii. Materiality should also be judged in
the context of the extent to which
the issuer’s business activities and
operations, financial position and
prospects are dependent on the IP
rights.

A material IP right is one the absence

or defect of which, from a reasonable
investor’s perspective, would materially
impact the business, profitability or
prospects of the issuer and its subsidiaries,
taken as a whole.

For a copy of the Guidance Letter, please
follow the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/Documents/gl30-

12.pdf

Typhoon and Rainstorm Warning
Arrangements

In March 2012, the Exchange published
arrangements in relation to dealings with
the Exchange in the event that a typhoon
signal no. 8 or above is hoisted and/or

black rainstorm warning is issued on the
day of the:

a. issue of an authorization letter for the
registration of a prospectus;

b. opening or closing of application lists of
the public offer;

c. pre-vetting of an announcement
regarding final offer price, indication
of the levels of interest in the placing,
the basis of allocation and the results
of applications of the public offer
shares;

d. issue of a listing approval letter; or
e. commencement of dealings in shares.

For a copy of the Guidance Letter, please
follow the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/Documents/gl31-
12.pdf

Acquisitions during or after TRP

In March 2012, the Exchange clarified the
acquisitions of subsidiaries/businesses
during or after the Track Record Period
(“TRP”). As explained below, the Guidance
Letter largely reflects existing practice:

1. Definition of TRP

TRP means the applicable three-year track
record, including any stub period. Hence,
any acquisition during the stub period is an
acquisition during TRP.

2. Size test threshold

For acquisitions during TRP, the size test
threshold is 25%. Waivers are only granted
in exceptional cases. For an example,
please refer to Listing Decision LD85-1
where a waiver was granted to a secondary
listing applicant subject to alternative
disclosure requirements.

For acquisitions after TRP, there is

no materiality threshold, but waiver
applications can be made on the basis
of immateriality, practical difficulty and/
or alternative disclosure arrangements.
Please refer to Listing Decision LD78-1.

3. Includes acquisition of minority
interest

(Continued on Page 15)
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An acquisition includes an acquisition of
any percentage of equity interest (e.g.,
acquisition of only a minority stake), but not
an acquisition of assets.

4. How to calculate size test

For acquisitions during TRP, the numerator
should be the financial results of the
acquired business/subsidiary in the last
financial year of the TRP, and the numerator
should be the financial results of the IPO
applicant in the same year. This is so even
if the acquisition happened in the first two
years of TRP.

5. “Agreed to be acquired or proposed to
be acquired”

This means the signing of a legally binding
agreement, or the intention to make such an
acquisition.

6. Disclosure of financial information

For acquisitions during TRP, the financial
information to be disclosed in respect of
the acquired business/subsidiary should
include full financial statements from
commencement of the TRP to acquisition
date.

For acquisitions after TRP, the financial
information to be disclosed in respect of the
acquired business/subsidiary should include
at least the balance sheet and income
statement.

For a copy of the Guidance Letter, please
follow the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/Documents/gl32-

12.pdf

Updated
Requirements,
Checklists and
Guides

Revised Requirements and
Checklists Relating to IPOs

The Exchange has revised various
documentation and disclosure requirements
as follows:

1. Anew disclosure requirement in
relation to the sufficiency of working
capital, as set out in paragraph 2.18
of Checklist I.N (Standard Comments:
To be addressed when replying to the
first comment letter). The Exchange
also advised that where any of the
information is material, a summary
of it should also be in the “Summary”
section.

2. Chapter 21 investment companies are
now required to submit a profit forecast
as a15-day document.

THIS IS THE FIRST TIME
A COMPENSATION
ORDER HAS BEEN

MADE DIRECTLY IN
PROCEEDINGS BROUGHT
BY THE SFC UNDER
SECTION 214 OF THE SFO.

3. Copies of tax documentation from PRC
tax bureaus are no longer required.
Instead, a sponsor’s confirmation will
suffice.

4. The sponsor’s confirmation is now only
in relation to material licenses, permits
or certificates necessary to conduct the
applicant’s operations and that there
are no material offenses, violations or
breaches of laws or regulations.

5. Submission of the sponsor’s
confirmation letter on adoption of
standard transfer form is no longer
required.

For the updated checklists, please follow
the link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listipo/quidelines.htm

Revised Checklists Relating to
Circulars

Checklist for connected transaction: http:/

www.hkex.com.hk/eng/rulesreg/listrules/
listmain/documents/cf016m.doc

Checklist for Major Acquisition/Very
Substantial Acquisition / Reverse Takeover:

http://www.hkex.com.hk/eng/rulesreq/
listrules/listmain/documents/cf014m.doc

Checklist for Very Substantial Disposal:
http://www.hkex.com.hk/eng/rulesreg/
listrules/listmain/documents/cf015m.doc

Revised Guide on Pre-vetting
Requirements

Link: http://www.hkex.com.hk/eng/
rulesreq/listrules/listguid/listpp/eppguid/
Documents/2012_prevet_guide.xls

Guide on
Connected
Transaction
Rules

The Exchange has published a very useful
Guide on Connected Transaction Rules,
which aims to assist issuers to understand
and comply with the Listing Rules on
connected transactions.

It is written in plain language and

covers the Listing Rule requirements

on connected transactions and the
related interpretations published in listing
decisions and FAQs.

It is categorized into 6 sections:
1. Who are connected persons?
2. What are connected transactions?

3. Requirements for connected
transactions

4. Content requirements for
announcements, circulars and annual
reports

5. Exemptions

6. Waivers

(Continued on Page 17)
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For a copy of the Guide, please follow the

link: http://www.hkex.com.hk/eng/rulesreg/
listrules/listguid/Documents/ctguide _e.pdf

Enforcement
News

Chairman and Executive Director
Ordered to Pay HK$85 Million
Compensation to Company

In March 2012, the Court of First
Instance ordered the founder and
former chairman of Styland Holdings
Ltd (“Styland”) and his wife, a former
executive director, to pay compensation
totaling over HK$85 million to the
company for their misconduct and
disqualified them from acting as a
company director for 12 years each.

This is the first time a compensation
order has been made directly in
proceedings brought by the SFC
under section 214 of the SFO, and
both directors received the longest
disqualification orders ever to be
imposed in such proceedings.

It was alleged Styland entered into a
number of transactions which were
not properly disclosed or approved
by Styland and its shareholders as
required, causing loss and damage
to the company and its shareholders,
but directly or indirectly benefitting
the founder and his wife. The pair

is alleged to have received financial
benefits totaling HK$79 million and
HK$6.95 million, respectively.

For a copy of the judgment, please follow

the link: http://legalref.judiciary.gov.hk/
Irs/common/search/search_result_detail

frame.jsp?DIS=80701&QS=%28%7Bstyl
and%7D+%25parties%29&TP=JU

Failure to Disclose Securities
Dealings as Required by the
Takeovers Code

In March 2012, the SFC publicly criticized
Penta Investment Advisers Limited for
breaches of the Takeovers Code as a
result of its failure to disclose its dealings
in certain Hong Kong-listed securities
during their relevant offer periods.

This is a reminder that practitioners and
parties should conduct themselves in
matters relating to takeovers and mergers
in accordance with the Takeovers Code,
and particularly, associates must report
their dealings in the offeree company (or
offeror company in the case of a securities
exchange offer) during an offer period in
accordance with the Takeovers Code.

For a copy of the Executive Statement,
please follow the link: http://www.sfc.
hk/sfc/doc/EN/cfd/mergers/panel/
Penta_Executive%20Statement%20-%20
120313%20Final.pdf

INED Convicted of Insider
Dealing

In February 2012, a former independent
non-executive director of Hong Kong
Aircraft Engineering Company Limited
(HAECO) was found guilty of insider
dealing and sentenced to five months’
imprisonment, suspended for two years,
and fined HK$50,000.

The director bought 4,000 HAECO
shares after being told by the chief
executive officer of HAECO about a
proposal in which Cathay Pacific Airways
Limited, a substantial shareholder of
HAECO, would sell all its HAECO shares
to Swire Pacific Limited (“Swire”), which
would trigger a general offer obligation
by Swire.

The deal, when announced, valued
HAECO shares approximately 25%
higher than the then-market price. The
director made a profit of approximately
HK$80,000.

Regulatory
Watch

Waiver of SFC Licensing Fees for
Two Years

Starting April 1, 2012, the payment of
annual licensing fees will be waived for a
two-year period. The fee waiver will apply
to all licensed corporations, registered
institutions, responsible officers and
representatives. The fees payable in
connection with new license applications
and transfers will not be affected.

Trust Law Reform

In March 2012, the government launched

a public consultation on the draft legislation
on trust law reform to facilitate trust
administration and attract more trust
businesses. As you remember, we had
Hong Kong’s first listed business trust, HKT
Trust, in November 2011.

The consultation document sets out

draft provisions to amend the Trustee
Ordinance (Cap. 29) and the Perpetuities
and Accumulations Ordinance (Cap.
257), where were enacted in 1934 and
1970, respectively, and have not been
substantially reviewed and amended.

The reform will cover clarification of
trustees’ duties and powers, better
protection of beneficiaries’ interests, and
modernization of trust law. The major
proposals include:

(a) Clarification of trustees’ duties and
powers

i. imposing a statutory duty of care on
trustees;

ii. improving and clarifying the law
relating to short-term delegation by a
single trustee;

iii. providing trustees with a general
power of appointing agents, nominees
and custodians;

iv. giving trustees wider powers to insure

(Continued on Page 19)
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any trust property against risks of loss
by any event;

v. allowing professional trustees to
receive remuneration for rendering
services to charitable and non-
charitable trusts;

(b) Better protection of beneficiaries’
interests

i.  regulating the exemption clauses of
professional trustees who receive
remuneration for their services;

ii.  providing a mechanism for
beneficiaries to remove a trustee on
fulfilling certain conditions;

(c) Modernization of trust law

i. clarifying that a trust is not invalid by
reason only of a limited reservation of
the settlor’s power;

ii. abolishing the rule against perpetuities
with respect to new trusts; and

iii. abolishing the rule against excessive
accumulations of income with respect
to new non-charitable trusts.

Please follow the link to the consultation
paper: http://www.fstb.gov.hk/fsb/ppr/
consult/doc/consult_tir_e.pdf

Revised Publication Windows for
Issuers’ Announcements through
the Exchange’s Website

Since March 5, 2012, the trading sessions of
the Exchange’s securities market run from
9:30 a.m. to 12:00 noon and then from 1:00
p.m. (instead of 1:30 p.m.) until 4:00 p.m.

As a result of the extension of trading
hours, the publication windows for listed

issuers to make Listing Rules-related
announcements through the Exchange’s
website were revised accordingly.

(See chart below)

Proposed Abolition of Capital Duty

In March 2012, the government gazetted
the Companies Ordinance (Amendment
of Eighth Schedule) Order 2012 to abolish
capital duty currently levied on Hong Kong
companies that have a share capital under
the Companies Ordinance.

The amendments will be applicable to
companies which lodge the relevant
documents about incorporation, increases
in nominal share capital or the issuing of
shares at a premium with the Companies
Registry on or after June 1, 2012, and are
subject to negative vetting.

Takeovers Code Amendments

In March 2012, the SFC announced the
following amendments to the Takeovers
Codes with immediate effect:

*  Property valuation requirements now
only apply to offers when the offeror is
an interested party.

» ltis the responsibility of the financial
adviser, placing agent and acquirer
of the voting rights to confirm the
independence of placees in placing
and top-up transactions.

»  The prescribed period for payment
on acceptance of an offer is seven
business days (no longer 10 days).

For a copy of the consultation conclusions,
please follow the link: http://www.sfc.hk/

sfc/doc/EN/speeches/public/consult/CP
March_2012(EN).pdf

Repeal of Listing Rule 8.21B

Listing Rule 8.21B has been repealed with
effect from February 1, 2012. Inclusion

of a profit forecast/estimate in an IPO
prospectus will no longer be a prerequisite
for the inclusion of profit forecasts in pre-
deal research reports

However, please note that the existing
practice by the Exchange of requiring a
profit forecast memorandum to be filed
continues regardless of whether a profit
forecast is contained in the prospectus
(Listing Rule 9.11(10)(b)).

Revised Publication Windows for Issuers’ Announcements through the

Exchange’s Website

Morning publication window

6:00 a.m. and 8:30 a.m. on normal
business days

Lunch break publication window

12:00 noon and 12:30 p.m.
(instead of 1 p.m.)

Evening publication window

4:15 p.m. and 11:00 p.m.

For a non-business day preceding a
business day

6:00 p.m. and 8:00 p.m.

Because of the generality of this newsletter, the information provided herein may not be applicable in all situations and should
not be acted upon without specific legal advice based on particular situations. The views expressed herein shall not be attributed
to Morrison & Foerster, its attorneys or its clients. If you wish to obtain a free subscription to our Hong Kong Capital Markets

Quarterly News, please send an email to info@mofo.com.
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