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ORDERS

(1) That the Orders made by consent in the Family ColuAustralia at
Townsville on 31 October 2011 be dismissed.

(2) That the Mother deliver the children [X] born [iBD07 and [Y] born
[in] 2007 (“the children”) to the Father forthwith.

(3) That pursuant to section 67Q of thamily Law Act 1975a recovery
order issue authorising and directing the Marstall Officers of the
Australian Federal Police and all Officers of thalige forces of all
States and Territories of the Commonwealth of Aslistrto take
possession of the children, [X] born [in] 2007 di¥d born [in] 2007
and deliver the said Children to the care of théh&raforthwith.

4) That such recovery order lie on the Registry fitgilul1.00am today
and to be uplifted upon the request by the solidibo the Applicant
Father in writing.

(5) That the Father have sole parental responsibditytfe long-term care,
welfare and development of the children, subje¢héocommunication
and notification of such decisions to the Mothacluding but not be
limited to:

(a) a child’s education (both current and future);
(b) child’s religious and cultural upbringing;
(c) achild’s health;

(d) achild’'s name;
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(e) changes to the child’s living arrangements that enak
significantly more difficult for the child to spertdne with other
parent.

(6) That the Children, [X] born [in] 2007 and [Y] bofim] 2007, live with
the Father.

(7) That the Mother spend supervised time with the dCar at all
reasonable times as may be agreed and in particular

(@) At a registered contact centre with such time toabeagreed
between the parties, and failing agreement for ashntime as
may be able to be facilitated by the contact centre

(b) At such other times as may be able to be arrangéd an
agreed supervisor and in particular for a minimweriqa of two
hours on Christmas day 2011 and on the childremthdays,
[date omitted] 2012.

(8) That pursuant to Section 68L(2) of thkamily Law Act 1975the
children [X] born [in] 2007 and [Y] born [in] 200Be independently
represented and that Legal Aid Queensland be remués arrange
such representation. That consideration of whedh@&port be given to
the Court pursuant to Rule 15.09 of the Federal iMesges Court
Rules or otherwise be adjourned for further heaanc later date.
That the Independent Children’s Lawyer be at Iypdd peruse the
Court file and obtain such copies as are required.

(9) That each party comply with any lawful direction tbe Independent
Children’s Lawyer including with regard to attendarfor the purpose
of any report or assessment.

(10) That the Father shall:

(@) keep the Mother informed at all times of his resitd address
and contact telephone number;

(b)  keep the Mother informed of the names and addressasy
treating medical or other allied health practitiemeho treat the
Children and authorise those practitioners to gtevo the other
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parent with information that they are lawfully akite provide
about the Children;

(c) inform the Mother as soon as reasonably practicablany
medical condition, significant health issue or gigant illness
suffered by the Children.

(11) That during the time the Children are with eithargnt, that parent
shall:

(@) respect the privacy of the other parent and nofstipe the
Children about the personal life of the other pgren

(b)  speak of the other parent respectfully, and

(c) notdenigrate or insult the other parent in thespnee or hearing
of the Children and use their best endeavours turenthat
other do not denigrate or insult the other parernhe hearing or
presence of the Children..

(12) That the parties have liberty to apply on the givof seven (7) days
notice in writing to the other party and to the @an relation to these
Orders.

(13) That the listing for 30 January 2012 be vacated #ed matter be
adjourned for further mention at 9.30am on 21 Faty2012.

IT ISNOTED that publication of this judgment under the psewaoWylie &
Wylie is approved pursuant to s.121(9)(g) of Banily Law Act 197%Cth).
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT TOWNSVILLE

TVC 1088 of 2011

MRWYLIE
Applicant

And

MSWYLIE
Respondent

REASONS FOR JUDGMENT

1. This matter is one that has been brought befor® ¢burt and the
Family Court very quickly. On only 18 October 2Q0Hn initiating
application was filed by Mr Wylie, whom | shall exfto as the father.
That application sought orders in relation to trerepting of two
children, [X] and [Y], both born [in] 2007. The d&tien are the
children of the relationship between the father &slWylie whom |
shall refer to as the mother.

2. The application of 18 October 2011 was brought @ently and on 31
October 2011 orders were made by consent beforetidflon) of the
Family Court in Townsville. Those orders werehege terms:

1. The Mother and the Father have equal shared palenta
responsibility for the major long term issues o thildren,[X],
born [in] 2007 and[Y], born [in] 2007 (“the children”).

2. The children live with the mother.

The children spend time with and communicate vinéhfather at
all reasonable times as may be agreed between dhitep, but
failing agreement, then as follows:

From the date of these Ordersto 15 December 2011
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(a) Every Monday from 3.00 pm to 6.30 pm;

(b) Every Wednesday from 3.00 pm to 6.30 pm;

(c) Every Friday from 4.30 pm to Saturday 5.00 pm.

From 15 December 2011 onwards

(d) Every Monday from 3.00 pm to 6.30 pm;

(e) Every Wednesday from 3.00 pm to Thursday 8.30 pm;
() Every Friday from 4.30 pm to Saturday 5.00 pm.

4. In the event the father is unable to look aftex children, then
the children will remain in the mother’s care.

5. In the event that Ms S recommends family sessitben both
parents must engage in those sessions.

6. A Family Report be prepared.

7. The matter be transferred to the Federal Magigts Court in
Townsville on a date to be fixed.

8. Each parent have telephone communication ord#ys that the
children are spending overnight time with the othearent
between 6.00 pm and 7.00 pm and that the childesallowed to
contact the other parent whenever they wish.

ITISFURTHER ORDERED THAT:

9. The parties have leave to inspect documentsivieteunder
subpoena.

3. Unfortunately that was not the end of the mattarfact, what appears
to have been the case is that virtually the day tha orders were
made, the mother determined that she held furtbecerns in relation
to the children, and as a result of that, thougtreéhwas some time
spent by the father with the children, pursuanttie orders of 31
October 2011, within a few days, the matter wak lisefore the court,
when an application was filed on 11 November 2@&EEking orders
urgently as contained within an application in aeca

4. The terms of the orders sought by the father weifeliows:

1. That the Orders made 31 October 2011 be dismissed.
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2. That this matter be listed urgently for an interd@aring and the
return date of the application be abridged.

3. An injunction that the MOTHER, Ms Wylie, her setgaor
agents, be and are hereby required to return thiglien [X] born
[in] 2007 and [Y] born [in] 2007 (“the children”) b the FATHER
at the Father’s residence within 24 hours of théedaf this order
issuing.

4. That in the event the MOTHER fails to comply witided 2
herein, pursuant to section 67Q of the Family Lawt, Aa
Recovery Order issue authorising and directing KMershall, all
Officers of the Australian Federal Police and alfficers of the
police forces of all States and Territories of bemmonwealth of
Australia to take possession of the said childred deliver the
said Children to the care of the Father forthwith.

5. That the Recovery Order pursuant to Order 3 hefanon the
court file until a date and time to be prescribeg khis
Honourable Court and that it be uplifted upon regfum writing
by the solicitor for the FATHER in the event tha Children are
not returned to the FATHER and in his care by tesgribed
time.

6. That the FATHER have sole parental responsibibtythe major
long term issues of the Children.

7. That the Children live with the FATHER.

8. That the MOTHER spend supervised time with thed@hil at a
registered contact centre with such time to be gieed between
the parties, or as ordered by this Honourable Cpbrit not less
than two (2) hours every Saturday.

9. That the children, [X] born [in] 2007 and [Y] borfin] 2007 be
represented in these proceedings and it is reqdettat Legal
Aid Queensland arrange such representation, andt ttine
Independent Children’s Lawyer be at liberty to m@nd/or take
copies of all documents filed in these proceedingsn the
making of an appointment to do so with the Registfathe
Family Court of Australia at Brisbane.

10. That each parent comply fully with all lawful andoper
directions of the Independent Children’s Lawyerluding with
regard to attendance for the purpose of any reporassessment
being prepared as might be considered appropriate the
Independent Children’s Lawyer including both theparation of
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a family report and or psychiatric or psychologi@dsessment of
one or both of the parents.

11. That the MOTHER attend upon a psychiatrist as nateith by
the Independent Children's Lawyer for the purpose am
interview for the preparation of a psychiatric repo

12. That the MOTHER is hereby restrained from approaghwithin
200 metres of any place of residence or other ptammupied by
the Children or the FATHER.

13. That the FATHER shall:

(@) keep the MOTHER informed at all times of hisidential
address and contact telephone number;

(b) keep the MOTHER informed of the names and addredses
any treating medical or other allied health praidiiers
who treat the Children and authorise those praati@rs to
provide to the other parent with information thaey are
lawfully able to provide about the Children;

(c) inform the MOTHER as soon as reasonably practicatble
any medical condition, significant health issuesmnificant
iliness suffered by the Children.

14. That during the time the Children are with eitheargnt, that
parent shall:

(@) respect the privacy of the other parent and notstjoa
the Children about the personal life of the othargmt;

(b) speak of the other parent respectfully, and

(c) not denigrate or insult the other parent in thegaece or
hearing of the Children and use their best endees/tul
ensure that other do not denigrate or insult théeot
parent in the hearing or presence of the Children.

15. That in the event that either the MOTHER or FATHERSses or
neglects to execute a deed and/or instrument inpbancte with
the preceding Orders, an officer of the Federal Magtes Court
of Australia be appointed pursuant to Section 106Ahe Family
Law Act 1975 to execute all deeds and/or instrumanthe name
of the Applicant or Respondent and do all acts tmmalgs to give
validity and operation to the deeds and/or instrutse That the
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costs associated with such application be paidhgy defaulting
party on an indemnity basis.

16. That the parties have liberty to apply on the giviof seven (7)
days notice in writing to the other party and teetourt in
relation to these Orders.

17. That the Mother pay the Father’s costs of and iantdl to this
Application with costs to be as agreed or assessed.

18. Any other Order as this Honourable Court deems appate.

5. It should be noted that the orders sought by thieefavere, to a very
significant degree, a reversal of those which haenbagreed only a
matter of 10 days or so before. In particular,fétber sought to have
sole parental responsibility in relation to dearsigelating to the major
long-term welfare of the children, and additionadlyught orders with
regard to the children living with him. The fatlseproposals in
relation to the children spending time with theiotheer was that it
should be of a limited nature and should only ba s@ipervised nature.

6. The mother’s response to that application was fdedl8 November
2011. The orders sought there were in these terms:

1. That the Orders made 31 October 2011 be dismissed.

2. That the children [Y], born [in] 2007, and [X], bor[in] 2011,
live with the mother.

3. That the mother and father have equal shared patent
responsibility for major long term issues of thédien including
but not limited to:

I. The children’s education;

ii. The children’s religion and cultural upbringing;
iii. The children’s health;

iv. The names of the children;

v. Changes to the children’s living arrangements thadke it
significantly more difficult for the children to epd time with
each parent.
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4. The parties are to consult with each other aboutiglens to be
made in exercise of their equal shared parentapoesibility as
follows:

I. They shall inform the other parent of the decisitinbe made;

ii. They shall consult with each other on terms thay thgree (or
in writing in no agreement);

lii. They shall make a genuine effort to come to a pagision.

5. That the Father spend supervised time with thedddml at a
registered contact centre with such time to be gieed between
the parties, or as ordered by this Honourable Cpbrit not less
than two (2) hours every Saturday or Sunday andooe (1)
occasion on a week day each week between 4 and 6 pm

6. That the children, [X] born [in] 2007 and [Y] borfin] 2007 be
represented in these proceedings and it is requinad Legal Aid
Queensland arrange such representation, and thae th
Independent Children’s Lawyer be at liberty to mE@nd/or take
copies of all documents filed in these proceediogsn the
making of an appointment to do so with the Registfathe
Family Court of Australia at Brisbane.

7. That the Mother shall:

(@) keep the Father informed at all times of hesidential
address and contact telephone number;

(b) keep the Father informed of the names and addredsasy
treating medical or other allied health practitiolsewho
treat the children and authorise those practitianeto
provide to the other parent with information thaey are
lawfully able to provide about the children;

(c) inform the Father as soon as reasonably practicaiflany
medical condition, significant health issue or sigant
illness suffered by the children

8. That the Father pay the Mother’s costs of anddental to this
Application with costs to be as agreed or assessed.

9. Any other Order as this Honourable Court deemsrapriate.

7. As can be seen, they also were radically diffetenthat which was
agreed pursuant to the consent orders only a n@tsyme 18 days or
so before. In particular, whilst the mother sploposed that there
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should be equal shared parental responsibility, sheght that the
father’s time with the children should then be clupervised nature.

8. As can be seen, the position of the parties withimatter of days
radically changed and each was very concerned dbewffect of time
being spent by the children with the other parehicredibly, and I
must say | think rather troublingly, when the mattame back before
the court on 23 November 2011, an amended respoasefiled in
which the mother’s position in relation to the reattad again radically
changed.

9. In fact, to all intents and purposes, the mothergkb an order to the
effect that the arrangements revert to that whiati previously been
agreed on 31 October 2011, subject to the dischargeariation of
some of the orders. An amended response was pbvalthe court
and the orders that were then sought, though icateld that they were
of a final basis, it appears clearly to have bemmaemplated that they
would be interim orders, were in these terms:

1. The Mother and Father have equal shared parental
responsibility for the major long term issues a thildren, [X],
born [in] 2007 and [Y], born [in] 2007 (“the childzn”).

2. The children live with their Mother.

3. The children spend time with and communicate viéhRather at
all reasonable times as may be agreed between dnéegp, but
failing agreement, then as follows:

From the date of these Ordersto 15 December 2011

(@) Every Monday from 3.00 pm to 6.30 pm;

(b) Every Wednesday from 3.00 pm to 6.30 pm;

(c) Every Friday from 4.30 pm to Saturday 5.00 pm.
From 15 December 2011 onwards

(@) Every Monday from 3.00 pm to 6.30 pm;

(b) Every Wednesday from 3.00 pm to Thursday 8.30 pm;

(c) Every Friday from 4.30 pm to Saturday 5.00 pm.
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4. In the event the Father is unable to look after ¢hédren, then
the children will remain in the Mother’s care.

5. That the children be represented in these procesdand it is
required that Legal Aid Queensland arrange such
representation, and that the Independent Childrémsvyer be
at liberty to peruse and/or take copies of all doeunts filed in
these proceedings upon the making of an appointtoedd so
with the Registrar of the Family Court of AustraéiaBrisbane.

6. That the Father shall:

(@) keep the Mother informed at all times of hisidential
address and contact telephone number;

(b) keep the Mother informed of the names and addredsasy
treating medical or other allied health practitioilsewho
treat the Children and authorise those practitioneto
provide to the other parent with information thaey are
lawfully able to provide about the Children;

(c) inform the Mother as soon as reasonably practicaiflany
medical condition, significant health issue or sigant
iliness suffered by the Children.

7. That during the time the children are with eithargnt, that
parent shall:

(a) respect the privacy of the other parent and notstjoa the
children about the personal life of the other pdren

(b) speak of the other parent respectfully; and

(c) not denigrate or insult the other parent in the g@Bce or
hearing of the children and use their best endees/da
ensure that other do not denigrate or insult thieeotparent
in the hearing or presence of the children.

8. That the parties have liberty to apply on the givof seven (7)
days notice in writing to the other party and tee t@ourt in
relation to these Orders.

9. Each parent have telephone communication on the tteat the
children are spending overnight time with the othmarent
between 6.00pm and 7.00pm and that the childreallbeved to
contact the other parent whenever they wish.
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10. That the parties ensure the children only consumad fin
accordance with the diet restrictions provided hg thildren’s
paediatrician.

11. That the children attend upon a counsellor as agrbetween
the parties.

12. That the Father pay the Mother’s costs of and iantdl to this
Application with costs to be as agreed or assessed.

13. Any other Order as this Honourable Court deems appate.

10. The matter is one that is troubling in very mangpexts. It is
troubling, not only because of the enormous disoapthat these two
young girls have in their own lives, as a resulthsd dispute between
the parents, but is also of grave concern becdwse tare certainly
counterbalancing suggestions put on the part df patents, that the
behaviours of the other parent is such that itcati affects either the
emotional or even physical well-being of the clelalr

11. The mother’s position in relation to the matter rticalarly from
23 November 2011, was to say that she had deditthat concerns that
she felt existed in relation to the father’s timgtwvthe children and that
there should be a continuation of the existingrageaments, pursuant to
the orders of 31 October 2011.

12. The father’s position was entirely different. Hisunsel in this matter
argued long and rather passionately, that thisavdifficult case and it
required a difficult decision to be made. It wastainly contended
that there would be required to be a radical changarrangements
with regard to the parenting of the children, beeathat was the only
way that it could be ensured that the children wadt be placed in a
situation where they were emotionally harmed, asesult of the
mother’s concerns.

13. Subpoenas had been issued in relation to the meatekrinformation
obtained from both the Department of Communitieswadl as the
Queensland Police Service. The contents of thpaarmed documents
were referred to at length by counsel for bothiparin relation to the
matter and it was certainly the case that eacksedilfor their clients’
case, the information contained within the docum@nbduced.
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14. In particular, | was referred by counsel for ththéa to a child concern
report dated 15 September 2011. There, a casefifls O, under the
heading “Assessment of Harm and Risk of Harm”, madaimber of
comments which were said to give rise to a realceom as to
manipulation, coaching or alienation of the childreIn particular,
under that assessment, and noted as occurring abaut 4 October
2011, is the following statement:

Assessment of Risk Factors. The children areskt of emotional
harm as a result of the allegations being made thair father is
sexually harming them. Their Mother Ms Wylie hdsised that she
was sexually abused as a child and believes thatWyire is doing
exactly the same things to her daughters. A pamndrd has been
harmed as a child is more likely to display harmpadrenting
patterns relating to what they were subjected tentkelves as a
child.

There is previous child protection history in retet to Ms Wylie
alleging the girls were being sexually harmed bgirtHather. The
outcome of this investigation was Unsubstantiated¥ advised
that the rash was caused by her underpants beimy tight.

Ms Wylie again contacted Intake and advised thés guere being
sexually harmed by their Father. The second Inta#te recorded as
a CCR. Ms Wylie is exposing the girls to cumuétemotional
harm as a result of the girls constantly being solgd to section
93A interviews by QPS and the Department.

Ms Wylie appears to be experiencing a high degfestress as a
result of her relationship breakdown with Mr Wylid@his occurred
approximately two months ago. Ms Wylie is residimgh her

parents and has the girls in her care. | beliekattMs Wylie has
allowed the stress of the situation to negativeipact on her ability
to think rationally and parent the two girls.

Assessment of Protective Factors. Mr Wylie hatedtéhat he will

do a parenting skills course and engage with aneamganagement
course as a result of the request made by Ms WMigrofessional
support network will act to improve Mr Wylie capscto parent

young children and enhance the functionality witthia family unit.

Both Ms Wylie and Mr Wylie are parents who areinglland able to
meet the care and protective needs of the subjeitdren. The

parents have ended their relationship and have ragsu joint

responsibility of the care of the subject childrérhere is no current
information to suggest that either parent is unwgl or unable to

continue meeting the needs of the subject children.
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15. It is clear that there were, prior to these proaegsibeing commenced,
notifications which were the subject of investigatand determination.
Notwithstanding that, however, the mother’s positio relation to the
matter appears, at the very least, to have beenttateflows from
belief that there has been abuse in some forrasprect of the children
to situations where she does not believe that hielren have been
abused.

16. The mother clearly was aware of such matters at tihvee of
determination of these proceedings. | say thaalbee in paragraph 60
of the mother’s affidavit filed in support of thiest application brought
before the court the mother noted the following.

| accept the findings of the Department and poliddowever,
given what the girls were saying and doing as aepat had to
report my concerns.

17. Notwithstanding that sworn statement having beerdem@n the
affidavit sworn on 25 October 2011 and filed on@atober 2011, the
very same day that the orders were made in relabidhis matter, the
mother indicated to the father that her concermgiicoed, and in fact
she, as she put it, in a text to him, knew whahe done. The text, as
best | can understand it, was to this effect, “krsdw [Mr Wylie] that
we know.”

18. What is more troubling also is the fact that thethreo had sworn her
affidavit on 25 October 2011, but had utilised adtook page on 30
October 2011 to make the following entry:

Hoping and praying that this judge tomorrow haseati and some
common sense to see through the lies and attacksam help me
protect the girls. Please please PLEASE!!! :( 4itite girls cannot
defend themselves!!

19. They are not the statements of a person who hasptect that the
inquiries had revealed nothing of concern. Of egesater concern,
however, was the entry placed on the day of thersrthaving been
made. It should be noted, of course, that attiha# the mother was
legally represented by both solicitor and counséie orders were by
consent, and yet the entry of the mother that day iw these terms:
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Not a very successful day :(. Girls will now bemsging two nights
and one arvo a week away. | am devastated. Aed though |

communicated the change to the girls as the psgcbhmmended,
they are really upset and keep asking me if | gd@ase, not do it'.
It is AWFUL when you cant do anything to protecury own

children!!!!!l  BUT found out some useful informati. Not just a
pack of lies in the affidavit and ‘notice of chadbuse’ against me -
but also being told to the police. Hopefully thieake truth is going
to come out one day...!! Please please please! leAs$t the

requested ‘immediate removal’ of the girls from ciént happen.

Thank God | sent them to a psychologist and thewe \able to

report is all | have to say!!!!

20. The comments are of great concern for a numbezasdans. Firstly, the
mother, it would seem, suggests that the orders wede contrary to
her wishes. They were not. They were orders byamnsSecondly, the
mother appears to indicate that information waslaie to her which
showed that there were lies, not only in the affitdaand notice of
child abuse, but also lies had been told to the@olNo indication is
given of that.

21. Most significantly, however, the mother says tha & glad that she
sent the children to a psychologist, and they vedrie to report. This
Is notwithstanding the fact that the mother’s affid, filed in support
of the response on 18 November 2011, suggestsimabntents of the
report was not clearly known to her. Obviouslyvds known to her,
and notwithstanding that, the orders by consenéwaade.

22. It is also, of course, troubling that the motheayvihg entered into
consent orders within a matter of hours, had iriditaclearly to the
world at large that she was “devastated by thoderst, and within a
matter of days had ceased complying with the ordBistwithstanding
that, however, there was no application made byrtbther in relation
to the matter until such time as she was requicedespond to the
proceedings brought by the father.

23. The father therefore contends that the motherigdsr her affidavit of
25 October 2011, and that either the contents aif dffidavit, at least
insofar as her suggestion that she accepted tloengis of both the
Queensland Police Service and the Department ofn@omties was
untrue, or it was part of an elaborate plan ongeet to destroy the
father’s relationship with the children.
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24. In that respect, reference was made particularlhéodocumentation
produced by the Queensland Police Service. Innény ef 4 October
2011, the following statement is noted:

Ms M from DOCS will follow up with [Ms Wylie] to ibg the VC
[Y] to the police for a 93A Statement at 2:00 pn0diil0/2011.

Ms M disclosed that the Informant has been makiagadsing
phone calls to Child Safety. The informant [Msi&fyold Ms M,

on Friday 30/09/2011in a phone conversation tha glas going to
“set the suspect up” by inviting her friends andnidy to confront
the suspect about him sexually abusing the childr@ids Wylie]

said that when he admits it she will record it anefll never be
allowed to see the children or her again.

25. A more troubling statement could not be imaginedabse a situation
such as that in fact developed. The father wadraoted by the
mother. In the presence of other persons he waseatlby the mother
that the child, [Y], did not wish him to furtheruch her vagina though,
in fact, there was the use of a term by the fatttach appears to be a
name used by the family to describe their gentehs As best | can
understand it, it is referred to as a “tooska”.

26. A concern here is that the mother does, as wasitednon her behalf,
appear to be vacillating. She accuses the fathen retracts the
accusations, and says that she acknowledges #wiatie not truthful
or that she does not have any belief that theytare. This is
confirmed by the fact, for example, that on 19 8eyder 2011 an
interview was conducted with the mother by the D&pant of
Communities, and they note:

When the children came back into her care she atie if daddy
had played with them. [X] said they had playedsmié but it is a
secret. [Y] said she cant tell because the gasreecret.

At the time [Ms Wylie] was worried and asked thésgi daddy had
touched them inappropriately. Both children sam and that it is
wrong. [Ms Wylie] said she was relieved at theetithe told her
this.

The next night, a Sunday she walked into the bathravhile the
children were in the bath and saw one of the dyitsg on top of the
other one in what [Ms Wylie] considered to be séxua
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[Ms Wylie] said she asked, “What are you girls @?t That is a
silly game.” [Ms Wylie] said that one of the gidsid, “It's a game
we play with daddy, but it is a secret.”

27. Again, the mother presumed that that was a sedret sexual or
inappropriate nature. She questioned the girlaiato In particular,
the notation goes on to say:

When [Ms Wylie] asked [X] the child said her dadadgs tickly
tummy hair. [Ms Wylie] said the children continuexddeny to her
that their daddy had touched them on the ‘Tushka'.

[Ms Wylie] has reported this to Child Safety andnivpolice to talk
to the children to find out if they really haveteen touched.
[Ms Wylie] thinks that the children may have beerually abused
but they dont know how to properly tell her.

28. It is clear that the mother has no real appreaiatibthe damage she
causes to these children though this continued sagaestioning and
physical examination. The Department of Commungils® conducted
inquiries with Mr Wylie. They note that on 5 Oc&sl2011, the father
attended at the Townsville Police Station, as gedn It goes on:

As both alleged victims had been interviewed aretettwere no
disclosures and no evidence that any offences lkadreed police
spoke to [Mr Wylie] on an informal basis and to yagte information
in relation to the investigation of such serioukegétion.

Police informed [Mr Wylie] that the police invesdigpn is over and
police are completely satisfied that no offenced beaen committed
as alleged. Police explained they were aware [NatWylie] and
the Informant in this matter his ex-wife were cuathg engaged in a
bitter Family Law Court dispute.

29. It is noteworthy, of course, that proceedings wesecommenced until
a date nearly two weeks after this investigatiod arterview were
conducted, however, the records then go on:

[Mr Wylie] informed police that his ex-wife has Inealoing
everything within her power to prevent him spendiuglity time
with his daughter but he did not expect her totsémcusing him of
sexually abusing his kids.

[Mr Wylie] said he was devastated when she told bnmSaturday
that she had gone to police and he was being ilgaetd. He said
how he felt she set him up.
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30.

31.

32.

33.

He said on Saturday it had been arranged for hirattend and pick
up the girls from [Ms Wylie]'s mum’s house. Befdre left home
[Ms Wylie] text him and said, “Hi honey when arentog over the
kids are really excited to be seeing you.”

[Mr Wylie] said he thought that strange because csinthe
separation she had not been so nice. Five miraftes that text he
received another text from her, “How long are yairm to (be) the
girls really want to see you.”

[Mr Wylie] said when he arrived at the house he stnat [Ms
Wylie], her mum and dad, her mum’s friend [namettad] and her
husband were sitting with the kids. He went t& pip the girls bag
and [Ms Wylie] told him to sit down as there wasnsthing she
needed to discuss.

It then goes on:

[Mr Wylie] said he felt uncomfortable because [Mglid] had set
up this audience and her independent witnessessaldglMs Wylie]
asked him, “[X] has said that she doesnt want youtouch her
tooska anymore. Have you been touching her. d ne&now if you
have been touching the girls.”

It is, of course, exactly what was reported to epartment of
Communities as the intent of the mother, which omzlin relation to
this matter. It is a horrifying circumstance wheteh a situation has
arisen. The father was sensitive to the situatible realised that the
children were present and should not overheardhgearsation, but the
mother, he says, was insistent that the childrexl®ee to be involved in
this.

The father also is noted as commenting, quite gp@tly, | would
think, that interviews with the girls about thigégy of topic could be
damaging to them. The father was concerned fomitbeing of his
children.

Most significantly, the notations contained withthe Queensland
Police Service documents then go on as follows:

Police provided [Mr Wylie] with advice in relatioto recording all
conversations with his ex-wife, to keep diary naieshe time he
spends with the kids, to document everything anketp all text
messages from his ex-wife.
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34.

35.

36.

37.

38.

The print received from the Queensland Police $ervs not clear.
However, it goes on:

After interviewing both children, [Y] twice, and tho children
definite that no one has offended against themn eveler direct
questioning, the EVIDENCE INDICATES THAT NO OFFEISCE
HAVE OCCURRED.

THIS MATTER SEEMS TO HAVE BEEN INSTIGATED BY THE
MOTHER OF THE CHILDREN FOR FAMILY LAW COURT

PURPOSES AND ALTHOUGH [MS WYLIE] HAS DENIED IT AND

POLICE HAVE NO EVIDENCE, THERE IS A SUSPICION THAT
THE CHILD [X] WAS COACHED OR HAS BEEN PRESENT
WHILE THE ALLEGATIONS WERE SPOKEN ABOUT, BY THE
MOTHER.

IT IS SUGGESTED THAT IF FUTURE ALLEGATIONS OF A
SIMILAR NATURE ARE MADE, THE INVESTIGATION BE
DISCUSSED WITH OIC CPIU IN REGARD TO THE POTENTIAL
EMOTIONAL ABUSE OF THE CHILDREN OF REPEATED

UNFOUNDED ALLEGATIONS.

It is somewhat prescient that comments of thatreashould be made
in relation to these proceedings because, as | inaveated, the matter
Is immediately back before the court and the motioatinues, without
substantiation, to make allegations in relatiothts matter.

It is contended on the part of the father, theesftinat the only proper
course that can be followed to protect the childseto make orders in
terms of those, which are sought by the father.

The father says that the mother recanting or stgppack from the
proposals contained within her response of 18 NdenR011 is
indicative of the mother’s position in relation ttas matter, being put
in a position where she cannot produce evidenceslation to the
allegations and therefore seeks simply to step i@tk the precipice
and to continue as she wishes.

The father’s position is to say that it is not tuaiion where the mother
has stepped back on a permanent basis, but rathgess, if you like,
that the mother has in no way changed her mind esr viiews in
relation to the wellbeing of the children and thetfthat they are being
abused by the father, rather, it is simply a furtbeportunity for the
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39.

40.

41.

42.

43.

44.

mother to gather, if she can, more evidence, buenparticularly to
take steps with regard to the dreadful emotionakalihat has already
occurred with these children being genitally exasdin genitally
photographed and interviewed repeatedly, such #hadituation of
systems abuse has arisen and continues to this day.

These children have been involved in these proogedirom the
beginning. The mother questions them, the motkemaes them and
the mother draws every negative conclusion that passibly be
available in relation to allegations which relaietie father.

As was indicated earlier in these reasons, coufmelthe father
strongly submitted that the proper course in refatto the matter
dealing with a difficult case is to make the difficdecision.

| must say that | have grave concerns in respeatootinuing the
orders on the basis that they presently stand.ng§strongly submits
that to do so is to put the children into a sitatof unacceptable risk.
| am mindful of the significant attachment, perhapsimary
attachment, of the children to their mother and dbgious concerns
that would arise in relation to a situation of teldren being removed
from the mother’s care.

However, there is, of course, always the need tahguwelfare and the
best interests of the children to the fore, andethe a very serious
concern that exists here as to the mother beinglera unwilling to
cease the terribly damaging behaviours that haeady occurred and
to which | have referred.

That is not to suggest that the mother should besped or that the
children should be punished or that, because offétieer having
missed out on occasions to spend time with theleml in recent time,
that he should be compensated. It is rather, abMays must be, a
consideration of the best interests and the wetiatke child.

In that regard, | am mindful of the comments of 86 FM in
Summerby & Cadogaf2011] FamCAFC 205, which was the subject
of appeal and recent decision by the Full Courthef Family Court,
delivered on 20 October 2011. At the conclusionhef determination
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of the Full Court in relation to that matter, arggraph 127 they said
the following:

As we have found no merit in any of the groundpeApNA38/2010
will be dismissed. We think it proper, howeverrdoord that our
decision should not be interpreted as condoning thether’s
conduct. We adopt the same view as his Honouesgpd.

45. And they then go on to say:

4. 1f it is kept uppermost in the considerationvdiat parenting
orders to make, that [the child’s] best interests the paramount
consideration, it is immediately apparent that pedneg orders
ought not be made to assuage concern about ingigbcone
parent or the other, nor to redress what may bec@eed to be
some unfairness in the outcome. Nor should pargrarders be
made as a form of retribution or penalty againsegrarent for
what might be regarded as unacceptable behaviour thoat
parent’s part, if otherwise the bests interestshef child warrant
that parent having the primary or sole care for tield.

46. If you like, it is a nice way of expressing theasftquoted position as
detailed in section 60CA relating to the paramarorisideration being
the welfare of the children. Here it is not a dissof punishing the
mother and it is not a question of unfairness wftdther. It is purely
and simply a question of fostering these childrenghts to a
relationship with both of their parents and howt timay be able to be
determined.

47. In that regard, the father says that it can onlydbermined by him
having sole parental responsibility or him havihg thildren live with
him and for the mother’'s time with the children lbe supervised.
Quite simply, the father says that any other cousséo leave the
children subject to emotional hurt and systems a@bwsich has been
overwhelming already in this matter.

48. In that regard, special consideration needs toibengo the evidence
of the psychologist commissioned by the mothersgish the children
in these proceedings. Ms S has filed two affidaint relation to the
proceedings. The first was filed on the part of thhother on 31
October 2011 and, as | previously noted, that isact the day that
consent orders were made in relation to the proogednd was, if you
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49.

50.

51.

52.

53.

like, the day when concerns in relation to the b&has of both
parents accelerated.

Ms S annexes to her affidavit a report which shys seas “prepared on
behalf of Ms Wylie and these proceedings”. Thatropg does not
auger well for the evidence sought to be reliefrupg the mother in
these proceedings.

In the report, Ms S makes a number of comment&lation to what
she observed or noted in relation to the girlsr é&s@mple, at point 14
she notes, “at the first session [Y] and [X] appéato be moderately
anxious, however this was assessed as age appedprig paragraph
15 she notes, “[Y] and [X]'s relationship with themother has
appeared appropriate and positive. In my opinipfl, and [X]
demonstrate an appropriate attachment to theirendth

At paragraph 16, she comments about the childregmsarent comfort
and happiness in being returned to their motheai® dollowing the

session and on a number of occasions makes reérémcage

appropriate concepts of time, place, persons, $pdatonation and
articulation of words. She also speaks of thedecéri’s thought-content
as being what would be developmentally expectediaaidthe children
display appropriate social responses, includingoeygact and the like.
She notes that the children appear to be of averaghigence and
display working memory abilities of an age appraf&ilevel.

Under the heading “Mood and Affect” however, Ms 3tas

particularly that these appropriate behavioursrarteevidenced in [Y]
when there is mention of the father. She notets[¥jd'will disengage

from the conversation and withdraw”. Additionallshe notes that
[X]'s mood shifts from happy and sprightly to sormkand withdrawn
when discussing her father.

| make reference to that particularly observatiomamment by Ms S
because under the more general heading “SummarySassion
Content” she notes:

The girls attributed negative incoming and outgofaglings only to
their father, which related to him being angry. A&rample of
statements placed on Mr Wylie by both [Y] and [>4swthis person
in the family is mean to me, this person in theilfagets too angry,
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this person in the family sometimes gets angry migh sometimes |
wish this person in the family would go away, theson in the
family makes me feel afraid, this person in theilfamakes me feel
unhappy, sometimes | think | would be happierig gerson was not
in our family.

54. After this lengthy recitation of comments attribbia to both girls,
though she noted previously that [Y] would disergagom the
conversation, she noted that the girls appearedtite from the
statements and wanted to play and draw”.

55. Ms S also spoke about exploring issues about théreh feeling safe
and noted that networks of safe people were esteai She went on
to note:

Both [X] and [Y] agreed that their safe people wenem, teacher,
nanny and poppy. | asked the children if a popeeson or myself
could be safe people and they agreed.

It is troubling that it would appear that the chdd were not asked
whether they felt safe with their father but an ede inference is
clearly sought to be drawn.

56. Similar concerns to those which | have already lhedcupon arise in
relation to other comments, including particulaglyestions directed to
the girls by Ms S about “good secrets and sechatisvtere not good to
keep”. The concern here, obviously, is that raisitigat issue
specifically occurred because of matters raisech wits S by the
mother, and there is if you like a concern as ®itidependent nature
of any comment or behaviours by the children. Afelience, for
example, is suggested in the report because “[K¢ad was tilted
downward at this stage and she cease being gigulyeathusiastic
about the conversation and appeared to be withdrawn

57. The inference is clearly to the effect that thddthias thinking about a
secret that wasn't good to keep but there is ngthihatsoever to
suggest that it relates to the father and in lafithe enormous amount
of independent evidence, may be just as clearlya assult of the
emotional stressors brought to bear upon the child.

58. Finally, and I think of greatest concern in relatio this first report are
the assessments in relation to the father arisimg Ms S’s telephone
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contact with him. The father was seeking inforimatiabout the

treatment being provided to his two young daughtdis S notes that
the father was not satisfied with an answer givgidr to his query in

relation to the nature of the concerns for thedehih. She notes at
paragraph 47 the following:

Mr Wylie asked what interventions | use in therapyinformed

Mr Wylie that in these cases | use a generalisedtegtive

behaviours program that ranged from safe peoplevagks to body
awareness and this intervention is delivered thfopday and art

therapy. Mr Wylie asked why his children need @digke in this,

and said “What do they need protection from?” laag reiterated

my initial response. | informed Mr Wylie that teerere concerns
identified and that this intervention was the magpropriate. | also
highlighted that this program is designed to teatihidren how to

assist them to act in self-protective ways inrtances.

At this point in the conversation | observed Mr %l verbal
expression and voice tone to shift and identifibdt the was
becoming forceful and frustrated and he began agsksmmilar
guestions | had answered.

50. | observe here simply that | also would have beerstfated and
concerned at the lack of information provided andleorrified at the
suggestion that the questions properly directedhdo by the father,
which were not in any real way answered, were theéroff because of
“time constraints”. When a further telephone casa@on occurred,
the father asked the same questions, understandalolyvas provided,
it would seem, with little response from Ms S wher subsequently
determined after reviewing clinical notes, “not wwork with

Mr Wylie”.

60. In my assessment, Ms S has made the classic Babatises so often
in relation to matters that are brought by one piaoe the other to an
independent professional. They accept uncondilptize legitimacy
and honesty of the facts that are provided to tlam fall into a
position where there is only one possible conclusa why children
are making statements or behaving in a mannerishabserved by
them. They become part of the abusive processstiraetimes arises
and in this instance, upon the evidence that | Isaviar seen, Ms S has
made that classic error.
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61.

62.

63.

It would appear that she took the father’s frugtratn his dealings
with her as evidence of aggression, anger and \abusehaviours,
rather than perhaps just as obviously frustration ane more
impediment being raised in relation to his propeeraction with his
children. Ms S did not know of the real concerfhghe Queensland
Police Service and of the Department of Communiaesl of the
expressed intent of the mother to “set the fatipdr Unfortunately, she
became part of the process utilised by the motheelation to these
proceedings.

Ms S swore a second affidavit which was filed bavie on 22
November 2011. She refers to “some consistenaesvhat the
children had spontaneously discussed in sessionswtiat was
contained on the audio files”. The same commenpdyan relation to
these observations and actions taken by Ms S.sIneamuch assisted
by Ms S’s recommendations in relation to this matig must say that
| was concerned with a great deal of the approa&krn by her in
relation to this matter.

To make that decision in relation to the mattegyéhmust obviously be
consideration of the statutory pathway to be fodwn relation to the
proceedings. | am mindful, of course, thereforethe objects and
principles of the Act as set out in section 60Bectidn 60B is in these
terms:

(1) The objects of this Part are to ensure that biest_interestof
childrenare met by:

(a) ensuring that childremave the benefit of both of their parents
having a meaningful involvement in their lives, toe
maximum extent consistent with the best interaflstee child
and

(b) protecting_childrenfrom physical or psychological harm from
being subjected to, or exposed to, ahuseglect or_family
violence and

(c) ensuring that childrereceive adequate and proper parentiog
help them achieve their full potential; and

(d) ensuring that_parentdulfil their duties, and meet their
responsibilities, concerning the care, welfare aleelopment
of their children
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(2) The principles underlying these objects aret {fl@xcept when it is
or would be contrary to a chilsl best interesjs

(a) childrenhave the right to know and be cared for by bo#irth
parents regardless of whether their parentye married,
separated, have never married or have never lioggther;
and

(b) childrenhave a right to spend time on a regular basis wati
communicate on a regular basis with, both theirgds and
other people significant to their care, welfare atelvelopment
(such as grandparents and other relativemd

(c) parentsjointly share duties and responsibilities concemthe
care, welfare and development of their childrand

(d) parents should agree about the future parentimf their
childrert and

(e) childrenhave a right to enjoy their culture (including thght
to enjoy that culture with other people who shéa culture).

(3) For the purposes of subparagraph (2)(e) Aboriginal childs or
Torres Strait Islandechild's right to enjoy his or her Aboriginal
or Torres Strait Islander culture includes the righ

(a) to maintain a connection with that culture; and

(b) to have the support, opportunity and encourag@m
necessary:

(i) to explore the full extent of that culture, swtent with
the childs age and developmental level and the ¢hild
views; and

(i) to develop a positive appreciation of that toué.

64. | am also mindful, of course, of the consideratitret must be looked
at by a court making decisions in relation to thelfare and best
interests of children, as detailed in section 6@}&nd (3). Section
60CC(2), (3) and (4) is in these terms:

Primary considerations
(2) The primary considerations are:

(@) the benefit to the childf having a meaningful relationship
with both of the child parentsand
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(b) the need to protect the childbm physical or psychological
harm from being subjected to, or exposed to, abusglect
or family violence

Note: Making these considerations the primary orsesonsistent
with the objects of this Part set out in paragra@ig(1)(a) and (b).

Additional considerations
(3) Additional considerations are:

(@) any views expressed by the challd any factors (such as
the childs maturity or level of understanding) that the kou
thinks are relevant to the weight it should givehe childs
views;

(b) the nature of the relationship of the chith:

(i) each of the child parentsand

(i) other persons (including any grandparent orhet
relative of the child;

(c) the willingness and ability of each of the disilparentsto
facilitate, and encourage, a close and continuing
relationship between the chilthd the other parent

(d) the likely effect of any changes in the childrcumstances,
including the likely effect on the chilof any separation
from:

() either of his or her parenter

(i) any other child or other person (including any
grandparent or other relativef the_child, with whom
he or she has been living;

(e) the practical difficulty and expense of a dlspending time
with and communicating with a pareand whether that
difficulty or expense will substantially affect ttiaild's right
to maintain personal relations and direct contagthmboth
parentson a regular basis;

()  the capacity of:

() each of the child parentsand

(i) any other person (including any grandparentaher
relative of the_chilg;
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to provide for the needs of the chilthcluding emotional and
intellectual needs;

(g) the maturity, sex, lifestyle and background cl{ding
lifestyle, culture and traditions) of the chi&hd of either of
the childs parentsand any other characteristics of the child
that the courthinks are relevant;

(h) if the_childis an_Aboriginal childor a Torres Strait Islander
child:

(i) the childs right to enjoy his or her Aboriginal or
Torres Strait Islander culture (including the righd
enjoy that culture with other people who share that
culture); and

(i) the likely impact any proposed parenting orderder
this Part will have on that right;

(i) the attitude to the_childand to the responsibilities of
parenthood demonstrated by each of the clsuldarents

() any family violencenvolving the_childor a memberof the
child's family;

(k) any family violence ordethat applies to the chilcdr a
memberof the_childs family, if:

(i) the order is a final order; or
(i) the making of the order was contested by &pey

()  whether it would be preferable to make the orthat would
be least likely to lead to the institution of fueth
proceedingsn relation to the child

(m) any other fact or circumstance that the cothinks is
relevant.

(4) Without limiting paragraphs (3)(c) and (i), theourt must
consider the extent to which each of the childarentshas
fulfilled, or failed to fulfil, his or her resporsiities as a
parentand, in particular, the extent to which each o thilds

parents

(@) has taken, or failed to take, the opportunity:

() to participate in making decisions about major
long-term issues in relation to the chilahd
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66.

67.

(i) to spend time with the chilénd
(i) to communicate with the chilénd
(b) has facilitated, or failed to facilitate, theher parent

() participating in making decisions about major
long-term issues in relation to the chilahd

(i) spending time with the chilénd
(iif) communicating with the chilcand

(c) has fulfilled, or failed to fulfil, the parest obligation to
maintain the child

The starting point, therefore, is at least to cdesithe primary
considerations. There are only two, but they aighout doubt, the
legislature’s indication of the matters that must &t least to the
forefront in any decision maker’s mind, but stilust be looked at in
conjunction with those additional considerations @& in subsection

3).

The benefit to the child of having a meaningfultelinship with both

of the child’s parents is obvious. The childreomwrup with a more

adjusted and balanced view of the world and of ritles of adults,

particularly in the lives of children. There i®atly a benefit to these
children having a relationship with both of theiargnts which is

meaningful and beneficial to them. It is clearoaleom the material

that is before the Court that the children havet theeaningful

attachment and relationship with both of their p&ge though it is

clearly acknowledged that perhaps the primary hitent, is to the
mother.

Balancing that, however, is the need to ensure tthatchildren are
protected, and it is noteworthy that the primarynsiderations
specifically make reference not only to the pratectfrom physical
harm but also psychological harm, from being subpkdo, or exposed
to, abuse, neglect or family violence. Certaitiiy mother’s position
until the door of the Court was to suggest thas¢hehildren have been,
and one would think will continue to be, the subjettphysical abuse
by the father.
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69.

70.

71.

72.

Her supporters contend that that is the case atioel to this matter,
though | must say, from the reading of the affitvthat have been
filed in support of the mother’s position in retatito this matter, much
of what they say appears to be conjecture or assomgr, at the very
least, a reflection of what they have been toldtiy mother, and,
having already commented some of her Facebookeentit is clear
that what the mother says is in no real respeeflaation of the truth
or the reality of the situation.

In that respect, a considerable number of the dagsrspeak of their
observations in the context of information recei¥sain the mother.
For example, the deponent Ms F at paragraph 7radffidavit says:

Approximately six (6) months ago Ms Wylie spokenéoabout the
children having a negative reaction to their fathd@he children had
a negative reaction to the father because he haanger problem.

Ms N speaks generally of her observations of theherts primary
responsibility for the care of the children butist noteworthy for
example, that she refers at paragraph 7(e) to tb#hen being the
person who would cancel the work commitments toe ckr the
children but deponents for the father speak of fdtber having to
cancel or re-schedule booked appointment times laade early in
order to assist Ms Wylie with or relieve her frohetchildren. See
particularly the affidavit of Ms H, paragraph 6(c).

Quite simply, the supporters of the mother and fdtker paint very
different pictures of the role and involvement atk parent in the care
and supervision of the children and, more spedificaith regard to
the role that they played in the children’s lives.

At the present time it is impossible to make firgdinn relation to those
particular aspects of the matter and it is browghatkly into contrast
when it is noted that Ms H is a primary school teacand indicates
that that expertise gives her the opportunity tatrfess the dynamics
of and interactions between Mr Wylie and Ms Wylieadatheir
children”, particularly noting at paragraph 6(dyae):

Ms Wylie has not demonstrated any level of careusturing of her
children that exceeds or is over and above whaiemuiired and
given by other mothers in the course of caringtf@ir children.
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74.

75.

76.

Mr Wylie’s care of and involvement with his childreas been as
much or more so at times as any other father wheadeking full-
time and the primary income earner of the family.

Ms B is also a school teacher. She emphasisesethecational
gualifications and at paragraph 4 makes the follgwgomment:

| have always considered Ms Wylie to be the printamegiver for

the children. Mr Wylie’s involvement with the dndn is much less
than that of Ms Wylie’s. During all my time in th@ousehold, |

very rarely encounter Mr Wylie interacting directiyth the children

or assisting inside the home.

Quite simply, the opportunity to gain any real s&sice from the
various deponents is limited because of the enmtirdivergent
perspectives that each deponent has and untiltsuehas the evidence
Is tested, no real assistance can be gained frenewttdence of either
parent’s group of supporters.

More particularly, however, there is a need to gebthe children from
psychological harm and independent assessmentsatnrégard are
clearly to the effect that there is a very cleak r, in fact, occurrence
of psychological harm occurring, in relation to gbechildren. It was
contended on the part of the father that the enttentained with both
the Queensland Police Service file and the DeparttimieCommunities
file are documents and entries which must be sipadlif considered in
relation to these proceedings.

In that respect, | am mindful of the provisions s&ction 69 of the
Commonwealth Evidence Act. Section 69 headed “ExaepBusiness
Records” is in these terms:

(1) This section applies to a document that:
(@) either:

(i) is or forms part of the records belonging to or kby a
person, body or organisation in the course of, ar the
purposes of, a business; or

(i) at any time was or formed part of such a recordj an
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78.

79.

(b) contains a previous representation made or recontethe
document in the course of, or for the purposes tloé,
business.

(2) The hearsay rule does not apply to the documentiasa@s it
contains the representation) if the representati@s made:

(@) by a person who had or might reasonably be supptsed
have had personal knowledge of the asserted fact; o

(b) on the basis of information directly or indirec8ypplied by
a person who had or might reasonably be supposérve
had personal knowledge of the asserted fact.

(3) Subsections (2) does not apply if the representatio

(&) was prepared or obtained for the purpose of condggtor
for or in contemplation of or in connection withh a
Australian or overseas proceeding; or

(b) was made in connection with an investigation relgtor
lead to a criminal proceeding.

The position taken on the part of the father i$ #sathe documents are
documents which have been prepared in the coursaquifiry in
relation to this matter, that they are admissilsla &#usiness record, and
that whether the statement by Ms M of the Departrmn€@ommunities
to a police officer of the Queensland Police Servabout what she
says was said to her by the mother constitutesshgam hearsay, there
IS no basis upon which the evidence is not admedibcause of the
exception that arises pursuant to the provisiorseofion 69.

Counsel for the mother suggests that subsectiorclé3)yly indicates
that it is not admissible, because the document papared or
obtained for the purposes of conducting, or in eorglation of, or in

connection with, an Australian or overseas progegjior was made in
connection with an investigation relating or leadito a criminal

proceeding.

It may be that that exception to the exception @dnd taken in relation
to these proceedings, but | am also mindful, ofseuof the provisions
of section 69ZT of the Family Law Act and, in peudliar, subsection
(1). Section 69ZT(1) is in these terms:
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[Provisions of the Evidence Act which do not applychild-related
proceedings] These provisions of the Evidence A&51do not
apply to child-related proceedings:

(@) Divisions 3, 4 and 5 of Part 2.1 (which deal witengral
rules about giving evidence, examination in chief;
examination and cross-examination), other thanisest26,
30, 36 and 41;

(b) Parts 2.2 and 2.3 (which deal with documents arkiot
evidence including demonstrations, experiments and
inspections)

Note: Section 26 is about the court’s control ogeestioning of
witnesses. Section 30 is about interpreters. i@e86 relates to
examination of a person without subpoena or othecess.
Section 41 is about improper questions.

(c) Parts 3.2 to 3.8 (which deal with hearsay, opinion,
admissions, evidence of judgments and convictions,
tendency and coincidence, credibility and character

80. Clearly the exception for business records setirosection 69 of the
Commonwealth Evidence Act forms part and parceltloé Act
constituted by part 3.2. It is noteworthy, therefothat section
69ZT(1)(c) relates specifically to parts 3.2 to &&d that, therefore,
the provisions of the Evidence Act do not applyd aven if the
exception does not apply because of the provisidssibsection (3) of
section 69(3) of the Commonwealth Evidence Acts ian admissible
document subject, of course, to what weight thatamight give it, in
relation to the determination of the proceedings.

81. Obviously, therefore, consideration must be giventhe statement
contained within the Queensland Police Service Ricand also the
Department of Child Safety records. In that respiéhe concerns are
almost overwhelming, because it is clear that tbein records indicate
a direct statement of intent on the part of thehaoto, "set the father
up" and to gather evidence which would mean thafather would not
have the opportunity to see the mother or the amlaver again. It is
a chilling indication of intent in relation to tmeatter, and, as | say, the
clear indications in the evidence in relation ts thatter is to the effect
that the mother was true to her word and set oetiBpally to set the
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83.

84.

85.

86.

87.

father up and to have him make admissions in tlesgmce of third
parties such that he would not be able to seehiidren again.

It is @ most troubling position in relation to tmwatter and one which is
of very significant concern, in relation to the elmination of these
proceedings.

| turn, then, to the additional considerations @astained within section

60CC(3). The views expressed by the children dhiewt to assess in

relation to this matter, but, in any event, perhagst effectively can

be seen as reflected in the fact that the childrere happy to see both
of their parents, and that the records of the Diepant of Communities

were to the effect that the children moved comfaytdo the father, as
they did to the mother.

One is not in a position at this time to make aseasment as to the
wishes of the children, but it is not unreasonablessess that both
children would wish nothing more than the opportyito a full, proper
and meaningful relationship with both of their pase

The relationship of the children with each of thparents is also
significant here and, again, one would think ttred evidence so far
available would clearly show, that it is a positiead beneficial

relationship, notwithstanding the very real coneeas to the mother's
determined attempts to undermine the father'sioalship with the

children.

Of very great significance in relation to this neatis the consideration
of the willingness and ability of each of the chalgarents to facilitate
and encourage a close and continuing relationsetpvden the child
and the other parent. It is abundantly clear fenmrything in relation
to this matter, that the mother does not have gargnt willingness,
and certainly does not have an ability to fosteelationship with the
father and the children. The mother's actionstenday that orders
were made were designed specifically to elicit gatige response
from the father and one which no doubt she thesnohed to rely upon.

The actions of the mother in repeatedly questiotimegchildren as to
the father's physical dealings with them is damggirthe extreme, not
only to the children's psyche generally, but, muaeticularly, must by
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89.

90.

91.

92.

inference clearly affect the children's own underding of their
relationship with their father, because they anad@ut in a situation
where their relationship with their father is beimfpallenged as
beneficial on every level.

Similar to the concerns that | have referred tadhmre the concerns
that arise pursuant to the provisions of sectigrafid (i). They relate
to issues as to the parents' capacity to providetife needs of the
child, including their emotional and intellectuadeds, as well as the
attitude to the child and to the responsibiliti€parenthood.

As is obvious from the comments that | have made,hehave very
real concerns as to the mother's capacity to inveayfully appreciate
the children's emotional needs and certainly a veay concern as to
the mother's capacity to fully appreciate the respuolities of
parenthood which include fostering and developingeaningful and
beneficial relationship with the father.

Every indicator to date is that the mother's intento act exactly
contrary to that, to undermine the relationshipseek to "set the father
up" and to gather evidence which will be sufficiemprevent him from
ever having a relationship with the children. Hmeotional damage to
the children has already no doubt been catastropht will grow
worse with time.

| have very real concerns about the mother's cgphere to meet the
children's needs, and, more particularly, have veay concerns at the
present time, as to the mother's ability to stegkbas now appears at
the eleventh hour to be suggested as the appremaoatse to be taken
in relation to this matter, and to not continue itb some way
emotionally or psychologically affect the relatibis between the
father and the children.

It is a matter of great concern, but it is a matih@t must, of course, be
balanced against those matters that arise pursoahe provisions of
section 60CC(3)(d). The changes to the childsuanstances would be
radical. The father proposes that they move frosit@ation where
they are entirely within the household of the motheh the support of
her parents, though | have concerns as to the lbgsis which her
parents can be seen to be supportive of fostenaegdlationship with
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the father, in light of the affidavits that haveebdiled by them, as well
as the difficulty that would be caused as a resulhe children moving
from that settled and stable environment to tharenment provided
by the father.

93. It would be a radical change and would no doube gige to practical
difficulties for the father in immediately makingrangements to
facilitate and meet the needs of the children, glolhave no doubt
that that could be done.

94. It is a question, therefore, of whether there isrskerm pain for long
term gain or whether the effect is too great imtieh to the children.
It is not, as | commented earlier, a question ofiglument of the
mother or assuaging the feelings of the fathers purely and simply a
concern as to ensuring that the best intereststlamdvelfare of the
children are met and, in particular, referring béekhe provisions of
section 60CC(2)(b), to protecting these childreantrthe serious
psychological harm that arises as a result of thdicued actions of
the mother.

95. As is perhaps obvious, therefore, from the varimadters that | have
referred to herein, | have come to the view, a$tenggling with the
decision to be made in relation to these proceadititat there is an
unacceptable risk to these children and to theiyclpslogical
wellbeing, as well as to any fostered and propktiocaship between
them and the father being developed, if they anemeain primarily in
the care of the mother.

96. In that regard, | note the comments of the Full €otithe High Court
in M &M (1988) FLC 91-979 where when speaking of allegatioh
sexual abuse, but | think applicable generally, o Court said at
page 77,081:

Efforts to define with greater precision the magdé of the risk
which will justify a court in denying a parent asseto a child have
resulted in a variety of formulations. The degddaisk has been
described as a “risk of serious harm” (A v A (1978R 298 at
p.300), “an element of risk” or “an appreciable k8 (M & M

(1987) FLC 91-830 at pp.76,240-76,242; (1987) 1ImH=R 765 at
pp.770 and 771 respectively), “a real possibilifB and B [Access]
(1986) FLC 91-758 at p.75,545), a “real risk” (Leyee v Leveque
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98.

99.

100.

(1983) 54BCLR 164 at p.167), and an “unacceptalgk’r(In re G.
(@ minor) (1987) 1 WLR 1461 at p.1469). This inmpgpsarray
indicates that the courts are striving for a graatdegree of
definition than the subject is capable of yieldinig. devising these
tests the courts have endeavoured, in their efftotprotect the
child’s paramount interests, to achieve a balanegnueen the risk of
detriment to the child from sexual abuse and thesymlity of
benefit to the child from parental access. To ackia proper
balance, the test is best expressed by sayingathaiurt will not
grant custody or access to a parent if that custodgpccess would
expose the child to an unacceptable risk of seabate.

Here it is stressed to me by counsel for the fathat there is an
unacceptable risk to the emotional and psycholbgiel-being of
these children if they were to continue to live hwihe mother or to
even spend time with her which, at least, at tlesgmt stage was not
supervised. It is submitted that the evidencevexwhelming that the
mother has consented to orders and acknowledgedhbaconcerns
were not correct, but within a matter of hours resd the exact same
behaviours which occurred before and which dire@ffected the
children and their right to a meaningful relatioipsiith the father.

Unfortunately, | have come to a similar view inat&n to this matter.
The mother, at least at this time, appears thrdughown actions to
show that she is unwilling or unable to foster &trenship of any
proper nature with these children and their fathéfer threats and
subsequent actions are a clear indication of thability to act
appropriately in relation to the children and tHries.

The mother will no doubt be hurt by the decisiondmédy me on an
interim basis in relation to this matter, but it ynalso lead to her
acknowledging the difficulties that she has herselfelation to this

matter and to seek out and obtain the necessapstaas® to deal with
what appears to be very much the distress thaesperienced as a
result of incidents in the past and, more particula deal with how

those incidents in the past affect her capacifyai@ent and provide for
the children.

The orders are not long term. The orders are srderprovide
protection for the children until such time as fulguiry can be made
in relation to this matter and to ensure that thiédoen's best interests
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in the long term can be met. For the reasons Ithetve given in
relation to this matter, the orders that | inteodriake are as outlined at
the beginning of these reasons.

| certify that the preceding one hundred (100) paragraphs are a true copy
of thereasonsfor judgment of Coker FM

Date: 9 December 2011

Wylie & Wylie [2011] FMCAfam 1344 Reasons for Judgment: Page 35



