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On August 24, 2020, the U.S. Small Business Administration (SBA), in consultation with the Department of
the Treasury (Treasury), released guidance with regard to the forgiveness of Paycheck Protection Program
(PPP) loans in the form of a new Interim Final Rule (IFR). The IFR is currently divided into two sections,
each of which are briefly outlined below. Although some of the topics addressed in the IFR were touched
upon in previously released guidance, there are some new clarifications and helpful examples regarding
how borrowers should calculate their PPP loan forgiveness amount. A copy of the IFR can be found here.

e Owners: The first section of the IFR contains one specific question addressing when a shareholder
of an S or C Corporation is subject to the owner-employee limitations on
compensation. Specifically, this section clarifies that owner-employees with less than a five percent
ownership stake in an S or C Corporation are not subject to the owner-employee compensation
rule, which caps the amount of loan forgiveness for payroll compensation attributable to an owner-
employee.

e  Eligibility of Certain Nonpayroll Costs for Loan Forgiveness: The second section of the IFR contains
two questions regarding the forgiveness eligibility of certain nonpayroll costs. The first question
clarifies that nonpayroll costs attributable to the business operation of a tenant or sub-tenant of the
PPP borrower or, for home-based businesses, household expenses, are not forgivable. The IFR
contains four illustrative examples with regard to this initial question. The second question clarifies
that rent or lease payments to a related party are eligible for forgiveness, provided that: (1) the
amount of loan forgiveness requested for rent or lease payments to a related party is no more than
the amount of mortgage interest owed on the property during the Covered Period that is attributable
to the space being rented by the business, and (2) the lease and the mortgage were entered into
prior to February 15, 2020. In this context, the related party would not also be eligible for
forgiveness of this amount; there is no double dipping. It is also important to note that although rent
or lease payments to a related party may be eligible for forgiveness, mortgage interest payments to
a related party are not eligible for forgiveness. Any common ownership between the business and
the property owner will qualify as “related parties” for these purposes.

Robinson & Cole LLP has been tracking government relief programs being offered to help alleviate the
economic impact of COVID-19 on businesses in the United States. The SBA, in consultation with the
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Treasury, has provided and continues to provide guidance in the form of Interim Final Rules and Frequently
Asked Questions (FAQSs) to address borrower and lender questions concerning the implementation of the
Paycheck Protection Program (PPP), established by section 1102 of the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act). For more information on the PPP, see our Primer, FAQ on the

PPP, our article on SBA affiliation rules, our article on the Paycheck Protection Program and Health Care
Enhancement Act, our article on the "necessity certification,” our article on the PPP loan forgiveness
application, our article on The Paycheck Protection Program Flexibility Act, and our article on PPP Update:
Loan Forgiveness FAQs.

This alert is being issued as of August 31, 2020. Please note that future legislation, guidance and
regulations could modify certain provisions of the topics discussed above.

Read more legal updates, blog posts, and speaking engagements related to this area

on Robinson+Cole's Coronavirus Response Team page and feel free
to contact any member of our team with questions.
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