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121 A.D.3d 1556
Supreme Court, Appellate Division,

Fourth Department, New York.

CERBERUS PROPERTIES,
LLC and Scott Bullock,

Petitioners–Plaintiffs–Appellants,
v.

Gary KIRKMIRE, in His Official
Capacity as Director of Inspection

and Compliance Services of
City of Rochester and City of
Rochester, Respondents–
Defendants–Respondents.

Oct. 3, 2014.

Synopsis
Background: Petitioners-plaintiffs in
Article 78 proceeding and declaratory
judgment action, alleging that they were
deprived of opportunity to earn money by
performing inspections in city, moved for
attorney fees under § 1988. The Supreme
Court, Monroe County, J. Scott Odorisi,
J., denied motion. Petitioners-plaintiffs
appealed.

[Holding:] The Supreme Court,
Appellate Division, held that denial of
motion seeking award of fees was abuse
of discretion.

Reversed and remitted.

West Headnotes (4)

[1] Civil Rights
Results of litigation; 

 prevailing parties

Under civil rights attorneys'
fee statute, prevailing party
ordinarily should recover
reasonable fees unless special
circumstances would render
such an award unjust. 42
U.S.C.A. § 1988(b).
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[2] Civil Rights
Results of litigation; 

 prevailing parties

Where relief is sought on both
state and federal grounds but
nevertheless awarded on state
grounds only, attorney fees may
be awarded under federal civil
rights statute if constitutional
question is involved and such
question is substantial and
arises out of common nucleus
of operative facts as state claim.
42 U.S.C.A. § 1988(b).
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[3] Civil Rights
Results of litigation; 

 prevailing parties

Threshold for establishing
substantiality of federal claim,

http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5004424598)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5004424598)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1482/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1482/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I296144df4b3411e49488c8f438320c70&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I296144df4b3411e49488c8f438320c70&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I296144df4b3411e49488c8f438320c70&headnoteId=203449766100120141118163128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1482/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1482/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I296144df4b3411e49488c8f438320c70&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_a83b000018c76
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I296144df4b3411e49488c8f438320c70&headnoteId=203449766100220141118163128&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1482/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1482/View.html?docGuid=I296144df4b3411e49488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Cerberus Properties, LLC v. Kirkmire, 121 A.D.3d 1556 (2014)

994 N.Y.S.2d 210, 2014 N.Y. Slip Op. 06723

 © 2015 Thomson Reuters. No claim to original U.S. Government Works. 2

for purposes of awarding
attorney fees under federal
civil rights statute when relief
is sought on both state and
federal grounds but awarded
on state grounds only, is
minimal; claim must not be
wholly insubstantial, obviously
frivolous or obviously without
merit. 42 U.S.C.A. § 1988(b).

Cases that cite this headnote

[4] Civil Rights
Results of litigation; 

 prevailing parties

Petitioners-plaintiffs who
asserted § 1983 due process
claim which court did not
reach because it ruled for
plaintiffs on state grounds
were entitled to award of
attorney fees under federal civil
rights statute, and denial of
motion seeking that award was
abuse of discretion; petition/
complaint clearly alleged
federal constitutional claim,
and claim was not
wholly insubstantial, obviously
frivolous or obviously without
merit. U.S.C.A. Const.Amend.
14; 42 U.S.C.A. §§ 1983,
1988(b).

Cases that cite this headnote
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*211  Santiago Burger Annechino
LLP, Rochester (Michael A. Burger
of Counsel), for Petitioners–Plaintiffs–
Appellants.

T. Andrew Brown, Corporation Counsel,
Rochester (Sara L. Valencia of
Counsel), for Respondents–Defendants–
Respondents.

PRESENT: SMITH, J.P., FAHEY,
LINDLEY, VALENTINO, AND
DeJOSEPH, JJ.

Opinion

MEMORANDUM:

Petitioners-plaintiffs (plaintiffs) appeal
from an order denying their motion
seeking an award of attorney's fees
pursuant to 42 U.S.C. § 1988. Plaintiffs
made the motion after prevailing in
their hybrid CPLR article 78 proceeding/
declaratory judgment action against
respondents-defendants (defendants). In
that proceeding/action, Supreme Court
(Van Strydonck, J.) determined, inter
alia, that the decision of defendant Gary
Kirkmire—the director of inspection and
compliance services for defendant City
of Rochester (City)—“to suspend and
remove [plaintiffs] from the approved
list of certified lead inspectors was in
violation of lawful procedure.” Although
the court did not award monetary damages
to plaintiffs, it ordered that plaintiffs
“be returned to the approved list of
clearance examiners.” Defendants did not
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appeal from the court's judgment, and
plaintiffs thereafter moved for an award
of attorney's fees. Owing to the impending
retirement of the Supreme Court Justice
who entertained the underlying action,
the motion was transferred to another
Supreme Court Justice (Odorisi, J.), who
denied the motion because, in his view,
the case did “not involve a substantial
constitutional federal question.” We now
reverse.

[1]  [2]  [3]  The governing statute, 42
U.S.C. § 1988(b), provides that, “[i]n
any action or proceeding to enforce a
provision of sections 1981, 1981a, 1982,
1983, 1985, and 1986 of this title ... the
court, in its discretion, may allow the
prevailing party ... a reasonable attorney's
fee as part of the costs ...” “Although
some courts have held, as did the court
in this case, that the decision whether to
grant an award is entirely discretionary ...
this is incorrect ... [T]he prevailing
party ordinarily should recover reasonable
fees ‘unless special circumstances would
render such an award unjust’ ” (Matter
of Johnson v. Blum, 58 N.Y.2d 454,
458, 461 N.Y.S.2d 782, 448 N.E.2d
449, quoting Newman v. Piggie Park
Enterprises, 390 U.S. 400, 402, 88
S.Ct. 964, 19 L.Ed.2d 1263). Where,
as here, “relief is sought on both State
and Federal grounds, but nevertheless
*212  awarded on State grounds only,”
attorney's fees may be awarded if a
constitutional question is involved and
such question is “substantial and arises out
of a common nucleus of operative facts
as the State claim” (Matter of Thomasel

v. Perales, 78 N.Y.2d 561, 568, 578
N.Y.S.2d 110, 585 N.E.2d 359 [internal
quotation marks omitted]; see Matter of
Giaquinto v. Commissioner of N.Y. State
Dept. of Health, 11 N.Y.3d 179, 191,
867 N.Y.S.2d 716, 897 N.E.2d 116). “The
threshold for establishing substantiality of
a Federal claim is minimal: the claim must
not be ‘wholly insubstantial,’ ‘obviously
frivolous' or ‘obviously without merit’
” (Thomasel, 78 N.Y.2d at 569, 578
N.Y.S.2d 110, 585 N.E.2d 359, quoting
Hagans v. Lavine, 415 U.S. 528, 537–538,
94 S.Ct. 1372, 39 L.Ed.2d 577).

[4]  Here, we agree with plaintiffs
that they are entitled to an award of
attorney's fees under 42 U.S.C. § 1988(b).
Their petition/complaint clearly alleged
a federal constitutional claim under the
Due Process Clause and 42 U.S.C.
§ 1983. Although the court did not
reach the federal constitutional claim
because it ruled for plaintiffs on state
grounds, the claim was not “ ‘wholly
insubstantial,’ ‘obviously frivolous' or
‘obviously without merit’ ” (Thomasel,
78 N.Y.2d at 569, 578 N.Y.S.2d 110,
585 N.E.2d 359), inasmuch as the court
concluded that defendants' removal of
plaintiffs from the list of approved
contractors was made in “violation of
lawful procedure.” Moreover, the federal
constitutional claim arose “out of a
common nucleus of operative fact as the
State claim,” and defendants did not assert
or establish—nor did the court find—that
“special circumstances” exist that would
render an award of attorney's fees unjust.
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We note that defendants' primary
contention on appeal is that plaintiffs did
not allege a viable due process claim
because plaintiffs do not have a liberty
interest in remaining on the list of City—
approved contractors. Defendants rely on
case law holding that “one must have no
ability to practice one's profession at all in
order to state a claim for deprivation of a
liberty interest” (Rodriquez v. Margotta,
71 F.Supp.2d 289, 296, affd. 225 F.3d
646). Plaintiffs never asserted, however,
that defendants' actions infringed upon
their liberty interests. Instead, plaintiffs
alleged, and established, a deprivation of
their property rights inasmuch as plaintiffs
were deprived of the opportunity to earn
money by performing inspections in the
City of Rochester, and defendants do
not dispute that their actions deprived
plaintiffs of property rights.

We thus conclude that the court abused
its discretion in denying plaintiffs' motion
seeking an award of attorney's fees,
and we therefore reverse the order and
remit the matter to Supreme Court for a
determination of the reasonable value of
such fees.

It is hereby ORDERED that the order so
appealed from is unanimously reversed
on the law without costs, the motion
is granted, and the matter is remitted
to Supreme Court, Monroe County, to
determine the amount of reasonable
attorney's fees to be awarded pursuant to
42 U.S.C. § 1988.
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