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We hear much about building contractors being held accountable for delays, 
particularly in the domestic building sphere, where liquidated damages 
arguments can be nearly as commonplace as arguments over defects and 
variations. 
 
Although domestic building contracts often allow builders to claim for delay 
costs at a pre-estimated rate, if the builder is in fact delayed by the owner, 
more often than not disputes over delay or prolongation costs are a feature 
of commercial building litigations. 
 
This week I will look at the mechanism for a commercial building contractor 
to make a claim for delay/prolongation costs under the provisions of an 
Australian Standards building agreement.  
 
Before I do that, it is important to reiterate the distinction between liquidated 
versus un-liquidated damages claimable as a result of delay.   
 
By virtue of having a daily or weekly rate in the schedule to a contract, as a 
‘genuine pre-estimate’ of the loss that party is likely to suffer as a result of 
delay to the works, it will be known to the parties what the likely 
compensation will be once the time over-run is known. 
 
The qualification is that the rate must be ‘a genuine pre-estimate’ of loss or 
costs arising from a delay. If the rate is set at an astronomically high rate out 
of all proportion to the actual costs likely to be suffered, or is set as a one off 
lump sum without regard to the actual period of delay, then the liquidated 
damages or delay rate is likely to be seen as being ‘in the nature of a penalty’ 
and could be struck down by the courts.  This bar on penalties would apply 
to both owner and builder claims for delay. 
 



If the rate for liquidated damages or delay costs in a contract is set as “nil” 
then no measured rate can apply to the delay, and no claim can be made 
under that head.  However, this does not mean that a party cannot instead 
be compensated by way of “un-liquidated” damages occasioned by the 
delay.  It simply means that the party claiming has to establish the actual 
loss and damage they have suffered by quantification, rather than relying 
solely on a rate stated in the contract. 
 
This will of course require clear and exact evidence and proofs of the actual 
loss suffered, by way of documentation including invoices that set out 
elements of the time related costs.  For example on site hire cost invoices 
over the delay period concerned regarding such matters as shed facilities, 
scaffolding, traffic control management and so forth. 
 
It will not be sufficient to merely provide a spread-sheet setting out those 
costs; in fact one has to delve deeper and come up with all supporting 
paperwork.  While a spread-sheet is a useful summary, the paperwork that 
proves the figure summaries and substantiates the individual components, 
will also need to be established.   
 
If you cannot establish the supporting documentation, there is no utility in 
claiming these costs as part of a legal claim – the amount will not be proven 
to the court’s satisfaction and you also risk contaminating the rest of your 
argument. 
 
Further to that, a clear causal connection needs to be demonstrated 
between the additional cost and the delay period, and that the delay was the 
responsibility of the other party.  
 
For a building contractor, there are other formulas enabling a calculation of 
prolongation costs, including such mechanisms as ‘the Hudson Formula’ 
that relates to the loss of off-site overheads.  The argument is basically that 
additional overheads are being expended on a project that has run over time 
when those overheads could have been devoted to other projects, but for the 
delay. 
 

The formula is set out as: 

Head Office ÷ 100 x contract sum ÷ period in weeks x delay in weeks 



Where Head Office is head office overheads and profits percentage 
submitted in a tender.  

A claimant must prove a necessity to maintain resources on the project and 
an inability to re-allocate them to more profitable work. As well, the claimant 
must give evidence of the processes within head office to enable an 
assessment of the portion of overheads, if any, that are attributable to the 
delay caused by the breach. 

 
Generally, a contractor will only be able to claim for delay or prolongation 
costs where they are also entitled to an extension of time (“EOT”) under the 
contract, and that it is a ‘compensable’ cause of delay for which an extension 
of time is actually granted in the contractor’s favour. 
  
In the AS-4000 form of contract (general conditions), in order for a building 
contractor to be compensated for delay, the following will need to occur: 
 

(i) The contractor will have needed to advise in writing of a delay 
and the need for extra time ie an adjustment to the date for 
Practical Completion; 

(ii) That notification by way of an EOT request must be made by the 
contractor to the contract superintendent under clause 34.2 
(notice of delay) within 28 days of the cause of the delay; 

(iii) In order for the superintendent to grant an EOT the reason must 
be for a “qualifying cause of delay” as defined in the contract, and 
an estimate of the extra time required needs to be given in the 
notice; 

(iv) The superintendent must then give both the contractor and the 
principal written notice of whether an EOT is granted within a 
further 28 days of receiving the notice; 

(v) Once an EOT is granted to the contractor and it is for a 
‘compensable cause of delay’, the contractor can then claim for 
delay costs under clause 41.1 of the contract.  Again, the claim 
is made to the superintendent who will have up to 56 days to 
issue a written decision.  That is, 56 days after receiving the 
‘prescribed notice’ under clause 41 from the contractor. 

 
Clause 34.9 provides that: “For every day the subject of an EOT for a 
compensable cause and for which the Contractor gives the Superintendent  



a claim for delay damages pursuant to subclause 41.1, damages certified by 
the Superintendent under subclause 41.3 shall be due and payable to the 
Contractor.” 
 
‘Compensable causes’ is defined as any act, default, or omission of the 
Superintendent, the Principal or its consultants, agents or other contractors 
(not being employed by the Contractor), or those other causes (if any) listed 
in item 26 of the schedule. 
 
Therefore, you are not going to get delay costs allowed for in the contract 
that relate to such mundane causes of delay as inclement weather or 
rostered days off, disputes with neighbours etc, unless the principal is feeling 
decidedly generous when the contract is agreed.  Generally a compensable 
cause will be limited to some fault, breach or omission of the principal, their 
agents, or the superintendent.  In addition, unless an extension of time has 
been granted in favour of the contractor it will be difficult to argue there 
should be any delay costs other than at common law (outside of the 
contract). 
 
For more advice on your rights and responsibilities in building contracts and 
disputes, do not hesitate to contact the experts at Lovegrove Solicitors, who 
can also assist in the making and defending of claims. 
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