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STATE OF MINNESOTA | DISTRICT COURT

COUNTY OF RAMSEY SECOND JUDICIAL DISTRICT
State of Minnesota, District Court File No. K7-05-804540
: ' And K$-05-600972
Plaintiff, .
_ FINDINGS OF FACT,
VS, CONCGCLUSIONS OF LAW,
AND ORDER
Christopher John Brucker,
Defendant.

The above-entitled matter came on for hearing before the underslgned
Judge of District Court on December 18" and 19", 2006.

Thomas Hughes, ESq., New Brighton City Attorney, appeéred on behalf
of the State of Minhesota; and, David Risk, Esq., éppeared on behalf of the
defendant, Christopher Brucker, who was also present. |

Based upon all the files, records and proceedings herein, and the
arguments of counsel, the court makes the fcllo@ing:

FINDINGS OF FACT

1. On May. 16, 20086, the defendant was sentenced to the Ramsey
County corractional facility for a term of 365 days. for iha offense of Driving
While Under the Influence of Alcohol in the Third Degree. |

2. The sentence was stayed to probation for a period of two years on
the condition, among others, that thé defendant abstain from the use of

alcohol. At the defendant’s request, his abstinence was to be monitored by
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an electronic alcohol menitoring device known as SCRAM (Secure
Continuous Remote Aleohai Monitor), (The SCRAM device is womn as an
ankle bracelet which monitoré the migration of alcohol through the offender's
skin. Tﬁe measurehents obtained are converted to a blood-alcohal content
which is designated as the TAC, which meanl_s Transdermal Alcohol Content.)

3. On November 9, 2006 at approximately 5:53 a.m. the defendant’s
SCRAM device showed a positive reading for alcoho! with a conflrmed peék
reading of .035 TAC. On November 10, 2006 at approximately 6:00 a.m. the
defendant's SCF{AM device showed a positive reading for alcohol with a
confirmed peak reading of .05 TAC. |

4. The defendant was notified on November 10™ that he had tested
positive_fof alcohol and that a probation violation would be filed against him as

8 cdnsaquence. |

5. The defendant cafled his ‘attorney who advised him to gst an
additional test. The deféndant got an alcohol test on the evening of
November 10% wl':aich was negative for alcohol. However, he did not take this,
test until 9:00 p.m. On November 11" the defendant took an EtG test. The
Etg test was negalive for alcohol matabolites.

8. Thomas Burr, a forensic scientist calied by the defense, testified that
EtG tesﬁng isa tes_tfor ethyl glucuronide metaboloids in fhe body. He further
testified that it has been used in the iast five years iﬁ alcohol testing and is a

very sensitive test, although it doés not specifically test for ethanol.
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7. Mr, Burr acknowledged, however, that the EtG test is not univarsally
accepted in the scientific community, He also testified that he believed that
the SCRAM device was not widely accepted in the scientific cornmunily as
well.

8. Mr. Burr testified that the alcohol curve indicated by the SCRAM
tests on November 9" and November 10" were “very unusual” and
“anomalous”. He said that the curves would require "strange drinking
behavior” over a period of nine hours. He also testified that such drinking
behavior would invoive sipping alcohol ovér that period of tima,

9. Bath the défendant, and hié- wife, Angcline Brucker, teatified that she

- was with the defendant anc that he was not drinking aloohol on the cvening in
tha early moring hours of November 8" and 10", 2008. |

10. _Angeline Brucker also testified that she hae never soen tho
defandant sip drinks over the course of sevaral hours. She sald whon ho
drinks, he drinks to the peoint that he has “glazed eyes, elurred speach, can't
walk stralght, and passes out.” |

11. Thomas Jungmann, the defendant's supervising probation officer,
testified that he had recelved reports from R. §. Eden, the organization that

monitors dafendants on the SCRAM hracalst, that the defendant had tested
positlve for aleohol on November M and 4 o 5008, Mr. Jungmann, however,

18 not familiar with how the SCRAM bracelet works and was not qualified to
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testify as to whether the SCRAM bracelet that the defendant was using was i'n
proper working order on thé dates in question.
12. The State did not present evidence from anyone who was familiar
with the operation of the SCRAM bracelet in general, and whether the
particular SCRAM bracelet that the defendant wa.s wearing was in proper

working order on the dates in question.
'CONCLUSIONS OF LAW
1. Before a court may find that a probationer has viciated the terms of
his probation, it must be persuaded by clear and convihcinﬁ avldance
presented by the State that '.ha has done so, MRCP 27.04 subd. 2 (3). The
clear and convincing standard is met where the truth of the facts asserted is

highly probable. Weber v. Anderson, 269 N.W.2d 892, 885 (Minn. 1978).

2. In the instant case, the Bfate hés falled to show by clear and
convineing evidehca that the defandant violatéd the terms of his probation.
QRDER |
IT I$ HEREBY ORDERED:
1. The State's motion that the court find that the defendant has violated
the ferms of his probation is denied.
2. The defendant's motion that he ha raieésed from further obligation

to use the SCRAM bracelet as an alcohol monitoring device is denied.
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BY THE court-

Dated: January 12, 2007,

EDWARD 8. WILSON
Judge of District Coyrf



