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By Obrea O. Poindexter and Trevor R. Salter 

In response to continuing concerns about the vulnerability of prepaid cards to criminal and terrorist abuse, five 
regulators issued interagency joint guidance today clarifying bank obligations to identify prepaid card 
accountholders under the existing regulations implementing the “Customer Identification Program” or “CIP” 
requirements of the USA PATRIOT Act. The Agencies intend the guidance to remind banks that money 
laundering and other criminal risks related to prepaid cards “require the implementation of strong and effective 
mitigating controls.” The five regulators are the Federal Reserve Board, the Federal Deposit Insurance 
Corporation, the National Credit Union Administration, the Office of the Comptroller of the Currency, and the 
Financial Crimes Enforcement Network (collectively, “the Agencies”).  

The guidance makes clear that banks have a CIP obligation with respect to individual cardholders of general-
purpose prepaid cards that have features similar to a deposit account, regardless of whether the funds are held in 
a pooled account or whether the prepaid program is managed by the bank or by a third party on behalf of the 
bank. These clarifications should not be surprising to most prepaid program participants, as they are consistent 
with the purpose of the CIP regulations. But the increasing prevalence of prepaid products in the marketplace and 
some unspecified “questions [that] have arisen” led the Agencies to issue the guidance. 

Under the guidance, a general-purpose prepaid card should be treated as an account subject to the CIP 
requirements if it provides a bank’s customer with (1) the ability to reload funds, or (2) access to credit or overdraft 
features. The guidance states that an account is not established until the feature is activated by cardholder 
registration. The guidance does not apply to non-reloadable prepaid cards or to government benefit or payroll 
cards that cannot be reloaded by other sources. According to the Agencies, banks should still conduct CIP on 
program managers or other business entities that provide non-reloadable prepaid access to end users, such as 
employers (except where the intermediary is a government agency). 

In addition, the Agencies specify important provisions that banks should have in their contracts with third-party 
program managers, including ensuring that the bank has access to CIP information collected by the program 
manager and providing both the bank and the Agencies with the right to audit the program manager.  

The guidance serves as a reminder of the seriousness with which the Agencies treat a bank’s CIP obligations. 
The Agencies have emphasized that collecting identifying information through CIP facilitates the other applicable 
anti-money laundering controls. In addition, the guidance highlights the importance of drafting prepaid program 
agreements that clearly delineate each party’s obligations with respect to anti-money laundering controls. 
Detailing bank and program manager obligations up front, and providing for audit rights to verify that those 
obligations are being performed, are critical to avoiding compliance problems down the road.  
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About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest 
financial institutions, investment banks, Fortune 100, technology and life science companies. We’ve been 
included on The American Lawyer’s A-List for 11 straight years, and Fortune named us one of the “100 Best 
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our 
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations 
and should not be acted upon without specific legal advice based on particular situations. Prior results do not 
guarantee a similar outcome.
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