
P arties increasingly turn to arbi-
tration for the resolution of busi-
ness disputes—with positive

results, including less adversarial rela-
tionships, faster decisions and lower dis-
pute resolution costs. But because arbi-
tration is a creature of contract, the
process the disputants get, and their sat-
isfaction with it, turn largely on the
arbitration clause itself. Whether their
pursuit of an efficient and cost-effective
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arbitration is successful will depend in part on
how carefully the arbitration agreement is nego-
tiated and drafted, and on the arbitration experi-
ence and managerial abilities of the arbitrator the
parties select to decide their case. Using a “form”
arbitration clause borrowed from another con-
tract may not be as safe as you thought. The ap-
propriate arbitration language will often depend
on the circumstances and how the courts have
recently interpreted and applied arbitration pro-
visions, laws and rules. This article summarizes
recent court decisions on 10 important arbitration
issues, including:

(1) Whether parties can expand the grounds
to appeal an award;

(2) Whether parties can restrict the statutory
grounds to appeal an award;

(3) Whether arbitrators can award attorney
fees when a court cannot;

(4) Whether parties can waive their right to
attorney fees;

(5) When a party waives its right to arbitrate;
(6) The effect an unconscion-

able provision has on an
arbitration clause;

(7) Whether arbitrators can
compel discovery from a
non- signatory to an arbitra-
tion agreement;

(8) Whether parties who are un-
aware of the arbitration agree-
ment can be required to arbi-
trate;

(9) Whether an arbitration
agreement signed by only
one party is enforceable; and

(10) Whether heirs and benefici-
aries of a decedent will be
bound by the decedent’s ar-
bitration agreement?

The cases discussed here will help
contract negotiators and drafters
devise a better arbitration agree-
ment, help practitioners better ad-
vise their clients, and update arbitra-
tors on what courts are thinking and
doing.

1. Can Parties to an Arbitration Agreement
Expand the Grounds to Appeal an Award?
The advent of modern arbitration arose largely

to offer an alternative to the time-consuming and
costly nature of traditional litigation. Two charac-
teristics of arbitration that distinguishes it from
litigation are finality and a limited right to ap-
peal. Allowing broad judicial review is generally

at odds with the primary goal of obtaining a rela-
tively swift, cost effective and final resolution of
disputes, since such review opens the door to
expensive litigation, including judicial proceed-
ings to test the validity of an award.

The Federal Arbitration Act (FAA), which
governs arbitration agreements that involve or
affect interstate commerce,1 provides in Section
10 that a court may vacate an award in extremely
limited circumstances. These circumstances are
when the evidence shows:

(1) corruption, fraud, or undue means in the
procurement of the award;

(2) the arbitrator was partial or corrupt;
(3) the arbitrator refused to postpone the hear-

ing despite a showing of sufficient cause,
or refused to hear pertinent and material
evidence, or otherwise denied a party due
process and prejudiced its rights; or

(4) the arbitrator exceeded his or her powers,
or failed to issue a mutual, final, and defi-
nite award.

The grounds to vacate an award
are the grounds on which judicial
review may be sought. Judicial
review of the award by a district or
trial court is the first level of appeal.
If the court vacates or confirms the
award, the court’s decision may be
appealed. In FAA cases, Section 16
of the FAA establishes the court’s
jurisdiction to hear such appeals.

Since the FAA severely limits the
right of a party to seek judicial
review of an arbitrator’s award, the
question of whether the parties can
agree to expand the right to obtain
judicial review has been a subject of
disagreement in the federal courts.
The U.S. Supreme Court finally ad-
dressed this issue in 2008 in Hall
Street Associates, Inc. v. Mattel, Inc.,2 a
case governed by the FAA. Hall
Street involved an arbitration clause
providing for judicial review of arbi-
trator errors of fact and law. The

Supreme Court ruled that parties do not have the
right to expand the grounds for judicial review
because the FAA’s grounds to vacate or modify
an award “are exclusive.” It also stated that mani-
fest disregard of the law is no longer a recognized
ground for review of an award.3 The Court
observed that the national policy favoring arbi-
tration with limited review furthers the goal of
resolving disputes in a timely manner. Thus, an
alleged misinterpretation or misapplication of the
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law will never be a sufficient ground on which to
vacate an arbitration award under the FAA.

Hall Street appeared to resolve the split in the
circuits on the ability of the parties to expand
judicial review. However, it soon became clear
that this was not the case. The reason is that Hall
Street specifically left open the possibility that
authority outside the FAA, including “state statu-
tory or common law,” might provide a basis for
expanding judicial review.

The Supreme Court of California took advan-
tage of this opening. Six months after the Hall
Street decision, it decided Cable Connection, Inc. v.
DIRECTV, Inc.4 The arbitration agreement pro-
vided that “[t]he arbitrators shall not have the
power to commit errors of law or legal reasoning,
and the award may be vacated or corrected on
appeal to a court of competent jurisdiction for
any such error.” California’s highest court held
that parties to arbitration agreements have the
contractual right to expand judicial review of
arbitration awards governed by the California
Arbitration Act. The court explained that al-
though this statute sets out certain grounds on
which a court may vacate an award, it does not
limit the parties’ right to expand review by con-
tract. Moreover, the court held that the above-
quoted language was enforceable. In so holding,
it stressed that freedom of contract is fundamen-
tal to arbitration.

To date, California is the only state to address
whether one can expand the ground for judicial
review by contract. California often dances to a
different drummer, so it is possible that other
states will not permit judicial review to be
expanded beyond the provisions in state arbitra-
tion statutes.

Several federal and state courts have not fol-
lowed Hall Street’s statement that manifest disre-
gard of the law is no longer a viable ground to
vacate an award. These courts have concluded
that the statement was not definitive because the
Supreme Court in Hall Street listed several possi-
ble readings of the doctrine, including the view
that manifest disregard could be shorthand for an
existing ground in FAA Section 10.5

TIP: Consider the law governing arbitration
before trying to expand judicial review to cover
errors of fact and law. If California law governs,
Cable Connections will allow you to do it. If the
FAA governs, you will have to find state law
authority for expanding judicial review by con-
tract.

In the 2nd and 9th Circuits, you could express-
ly provide in the arbitration agreement that
awards are reviewable on the ground of manifest
disregard of the law. However, other circuits may

follow the statement in Hall Street that manifest
disregard is dead.

TIP: There is a way to avoid judicial scrutiny
of contract provisions that alter the grounds for
judicial review, while also protecting parties
against anomalous awards: provide for review of
errors of law by an “appellate” arbitration panel.6
To prevent a cycle of appeals, the provision
should state that the appellate panel’s decision is
final and binding, and that no further appeal is
allowed. The American Arbitration Association
(AAA)7 recently suggested language to effectuate
this private—and final—appellate process:

Within 30 days of receipt of any award (which
shall not be binding if an appeal is taken), any
party may notify the AAA of an intention to
appeal to a second arbitral tribunal, constituted
in the same manner as the initial tribunal. The
appeal tribunal shall be entitled to adopt the
initial award, modify the initial award or sub-
stitute its own award for the initial award. The
appeal tribunal has no authority to modify or
replace any part of the award that does not
relate to the manifest disregard of the law
claim. The award of the appeal tribunal shall
be final and binding, and judgment may be
entered by a court having jurisdiction thereof.8

This solution would afford meaningful appel-
late review for manifest disregard of the law,
since there is ample case law to guide appellate
arbitrators on this standard. This approach also
would give appropriate deference to the arbitra-
tor’s award.

Having broader appeal rights may be extreme-
ly important to parties involved in large cases
that involve significant sums of money or ex-
tremely onerous consequences. The manifest dis-
regard standard, while not perfect, is better than
a total inability to appeal an error of law.

The time and cost involved in an appeal to a
second panel of arbitrators could be ameliorated
by providing for a “short fuse” appeal (meaning
one with very limited or no briefing and a short
hearing). If briefs are to be allowed, the parties
should agree to limit their number (for example:
only initial briefs from each party), and their
length (for example, a maximum of 50 double-
spaced pages, using 13-point type for text and 10
point type for footnotes, and one-inch margins
all around). Providing that an appeal can lie only
for manifest disregard of the law prevents abuse
of the appellate review process. Requiring the
appellate arbitrator or panel to be specialists in
appeals in federal or state appellate courts should
give the parties confidence in the process.

TIP: In order to make the appeal provision
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meaningful, the parties should
provide for a transcript or
recording of the arbitration
hearing.

2. Can Parties Restrict
Judicial Review?
Many lawyers criticize arbi-

tration because appeal rights are
severely limited. So of course,
no one would advocate that the
ability to appeal should be even
more restricted than the narrow grounds set
forth in the FAA—right? Wrong. Existing case
law on this issue indicates a split, with the 2nd
Circuit holding that parties to cases governed by
the FAA may not undermine the FAA’s specifi-
cally enumerated grounds for review, and the
10th Circuit allowing parties to narrow the
grounds for review.9

TIP: Parties should consider the pros and cons
of restricting the grounds for judicial review in
the location where they intend to arbitrate, as
well as the locales where they might decide to
enforce the award.10 They should also consider
what could happen if the court were to sever the
contracted judicial review provision and enforce
the award.11

3. Can Arbitrators Award Attorney Fees
When a Court Cannot?
Under the American Rule, prevailing parties

do not recover their attorney fees unless author-
ized by contract or statute. Many statutes for the
protection of the public authorize recovery of
attorney fees by the winning party (for example,
antitrust, civil rights and consumer protection
laws). In addition, state legislatures have also
made attorney fee relief available by statute for
certain types of contract and declaratory judg-
ment claims.

Neither the FAA nor the original Uniform
Arbitration Act (1955), which has been enacted in
many states, addresses the issue of attorney fees
in arbitration. Therefore, in arbitration cases
subject to the FAA or UAA, arbitrators generally
may award any form of relief they believe is
appropriate if not in conflict with the arbitration
agreement. If the parties are arbitrating under
the AAA Commercial Arbitration Rules, Rule
43(a) provides that an “arbitrator may grant any
remedy or relief that the arbitrator deems just
and equitable and within the scope of the agree-
ment of the parties....”

The Revised 2000 Uniform Arbitration Act
(RUAA)12 specifically addresses attorney fees in
Section 21(b). This provision authorizes arbitra-

tors to award reasonable attor-
ney fees and costs in their dis-
cretion in two situations. The
first is if the law authorizes such
an award in a civil action involv-
ing the same claim. The second
situation is if the arbitration
agreement authorizes such fees
and costs. (The commentary
notes that Section 21(b) does
not require the arbitrator to
apply any particular legal or evi-

dentiary standard when addressing a claim for
attorney fees under a statute.) However, RUAA
Section 4(a) allows the parties to an arbitration
agreement to waive the right to recover attorney
fees “to the extent permitted by law.” These pro-
visions apply in Alaska, Colorado, District of
Columbia, Hawaii, Nevada, New Jersey, New
Mexico, North Carolina, North Dakota, Oklaho-
ma, Oregon, Utah, and Washington, all of which
have enacted the RUAA.13

Some states that have not enacted the UAA or
the RUAA have arbitration statutes that provide
for the recovery of attorney fees in arbitration
when the law or the parties’ agreement would
allow them to be recovered.14

Thus, the availability of attorney fees depends
on the contract or the law in the relevant juris-
diction.

What if the contract does not specifically
authorize attorney fee awards but incorporates
arbitration rules into the agreement that give
arbitrators authority to grant any relief they
believe to be just and equitable? The court
addressed this in Providian Bancorp Services v.
Thomas, where an employee initiated arbitration
against his employer for assault and battery.15

The agreement to arbitrate called for the Texas
Arbitration Mediation Services (TAMS) rules to
apply and to supersede any conflicting rules in
the employee’s employment agreement. A TAMS
rule states that arbitrators may grant any relief
deemed just and equitable. The arbitrator award-
ed the employee $1 in compensatory damages
and $24,500 in attorney fees. Providian chal-
lenged the attorney fee award on the ground that
it was not authorized by law or contract. The
court ruled against Providian and confirmed the
award.

On appeal, the Texas Court of Appeals upheld
the award. It concluded that the award fell within
“just and equitable” relief allowed by the TAMS
rule. The court noted that other jurisdictions,
such as New York and Illinois, have also held that
“just and equitable” relief can include attorney
fees.
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4. Can Parties Waive the Right to Recover
Attorney Fees?
Drafters of arbitration agreements in employ-

ment and other contracts sometimes put a clause
in the arbitration agreement prohibiting arbitra-
tors from making attorney fee awards to a prevail-
ing party. For example, in Security Service Federal
Credit Union v. Sanders,16 the contract limited the
consumer’s right to recover attorney fees and
costs and dictated that the consumer was respon-
sible for the other party’s attorney fees, contrary
to the Texas Deceptive Trade Practices Act
(DTPA). The court held that this provision was
unconscionable and unenforceable.17

TIP: If you seek to limit recovery of attorney
fees permitted by the substantive law of the state
governing the dispute, this intent should be
expressly stated in the arbitration agreement.

5. What Circumstances Constitute a Waiver
of the Right to Arbitrate?
A party may unwittingly waive its right to

enforce an arbitration clause. Generally, a waiver

occurs when the party substantially invokes the
judicial process and the other party can show that
it suffered prejudice as a result. A waiver can also
occur by making statements or taking actions that
are inconsistent with the right to seek arbitration.
However, courts strongly favor arbitration and
waiver is difficult to establish. 

A recent case out of Texas gives a good sum-
mary of the circumstances in which a waiver
could be found. In Perry Homes v. Cull,18 the
plaintiffs sued the builder of their home in court,
rather than invoking the arbitration clause in the
purchase agreement. The home builder cried foul
when the plaintiffs took depositions, opposed the
builder’s request for arbitration, then attempted
to invoke arbitration themselves late in the case.
The Supreme Court of Texas stressed the strong
presumption in favor of arbitration and against
waiver (noting it had never found such a waiver).
It concluded that the following actions alone
were insufficient to constitute a waiver of the
arbitration clause: filing a lawsuit; moving to dis-
miss a claim for lack of standing; moving to set
aside a default judgment and requesting a new

trial; opposing a trial and seeking to move the lit-
igation to federal court; moving to strike an in-
tervention and opposing discovery; serving writ-
ten discovery; noticing (but not taking) a single
deposition, and agreeing to a trial resetting; or
taking four depositions, and moving for dismissal
based on standing.

The court used the “totality of circumstances”
test to decide whether a waiver occurred, consid-
ering the following factors:

• which party invoked arbitration (the plain-
tiff who chose to initially file in court, or
the defendant who merely responded);

• the length of time the moving party delayed
before seeking arbitration;

• whether that party was previously aware of
the arbitration clause;

• the amount of pre-trial activity that took
place relating to the merits, rather than
arbitrability or jurisdiction;

• the amount of time and expense incurred in
litigation;

• whether the moving party opposed arbitra-
tion earlier in the case;

• whether that party filed affirmative claims
or dispositive motions;

• whether important discovery would be
unavailable in arbitration;

• the extent to which activity in court would
be duplicated in arbitration; and

• when the case was to be tried.
Like 10 federal circuit courts, the Supreme

Court of Texas adopted the rule requiring the
party arguing that there has been a waiver to
show that the moving party’s delay in seeking
arbitration caused prejudice. It defined that term
to mean inherent unfairness (for example, a
party’s attempt to have it both ways by switching
between litigation and arbitration to its own
advantage).

Next, the court, after examining the circum-
stances, concluded that the plaintiffs substantially
invoked the litigation process by taking 10 deposi-
tions, filing a 79-page document stating objec-
tions to the defendant’s request for arbitration,
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filing five motions to compel
document production, serving
numerous deposition notices,
and waiting late in the trial
process to invoke arbitration.
The court also found that the
plaintiffs’ actions in initially
objecting to arbitration and
later insisting on it after the
defendant acquiesced to the liti-
gation unfairly prejudiced the
defendant.

TIP: The question of waiver
is fact intensive, and not all
cases are as cut and dried as
Perry Homes. Because of the risk
of waiver, parties to the agree-
ment should not ignore the arbitration clause.

6. What Effect Does an Unconscionable
Contract Have on an Arbitration Clause?
Drafters should avoid drafting an uncon-

scionable contract. The risk is that the arbitration
clause will survive but the contract will not. In
Security Service Federal Credit Union,19 the court
found unconscionable a limitation on the con-
sumer’s statutory right to recover its attorney
fees and costs, and the requirement that the con-
sumer pay the other party’s attorney fees.
However, it also found that the parties intended
illegal or unenforceable provisions to be severed
from the contract, leaving the remainder en-
forceable. This intent was evidenced by the arbi-
tration clause, which expressly provided for sev-
erability. Therefore, the court severed the un-
conscionable provisions from the rest of the agree-
ment and held that the arbitration clause was
enforceable.

Would the decision be the same if the agree-
ment did not have a severability clause? A court
would look at the facts and circumstances to
determine whether the parties intended uncon-
scionable or unenforceable provisions to be sev-
ered.

TIP: To avoid any problem, drafters should
always include a severability clause in the con-
tract.

7. Can Arbitrators Compel Discovery from
Non-Parties? 
There is a split in the federal circuit courts on

this issue.20 Most recently, the 2nd Circuit held
in Life Receivables Trust v. Syndicate 102 at Lloyds’
of London21 that arbitrators have no authority
under Section 7 of the FAA to order third parties
to produce documents for discovery purposes (i.e.,

before the hearing). Accord-
ingly, the court refused to give
effect to an arbitration panel’s
order compelling discovery of
documents from a third party.

To date, the Supreme Court
has not weighed in on the
extent to which an arbitrator
may compel pre-hearing testi-
mony and documents from a
non-party. However, buckle up,
because this split of authority
will likely culminate in the
Supreme Court considering the
issue sooner, rather than later.
It should be noted that the 3rd
Circuit opinion22 on which the
2nd Circuit relied was written

by the Hon. Samuel A. Alito Jr. before his
appointment as Associate Justice on the Supreme
Court.

As the 2nd Circuit noted in Life Receivables
Trust, arbitrators are not powerless to order the
production of documents from non-parties; they
can order non-parties to bring documents with
them to the hearing when they are called to testi-
fy.

TIP: If the non-party resides outside the juris-
diction of the district court in which the hearing
is located, the arbitrator could, it has been sug-
gested, move the hearing to the state where the
witness lives.23

8. Can You Require a Party Who Is Unaware
of the Arbitration Clause to Arbitrate?
In Connectu, Inc. v. Quinn Emanuel Urquhart

Oliver & Hedges, LLP,24 a law firm client signed
an engagement letter containing an arbitration
clause. During a subsequent dispute, the client
contended it was unaware of the clause and chal-
lenged the arbitrability of the dispute. The court
enforced the agreement, holding that arbitration
clauses will be enforced absent a showing that the
clause was obtained without consent, or as a
result of fraud, misrepresentation, or duress. This
is consistent with common law, which applies the
rule that failing to read a contract provision is no
defense to its enforcement.

But what about circumstances where an agent,
rather than the principal, signed the agreement?
Will the principal be bound? The answer is obvi-
ously yes. Courts apply a variety of common law
doctrines (e.g., assumption of the agreement,
piercing the corporate veil, equitable estoppel and
incorporation by reference) to prevent a non-sig-
natory from avoiding the consequences of an arbi-
tration agreement. Southern Illinois Beverage, Inc.
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v. Hansen Beverage Co.25 is an example of an
unusual application of the estoppel doctrine. In
this case Hansen, a beverage manufacturer, had a
contract containing an arbitration clause with a
distributor. The subdistributor sued Hanson, who
responded with a motion to compel arbitration
even though the subdistributor was a non-signa-
tory. The trial court held that under the estoppel
doctrine, the subdistributor must arbitrate
because it sued a party to the contract and made
claims premised on the contract in order to
enforce subdistribution rights that arose from that
contract. The court said the subdistributor’s
claims were “fundamentally rooted in and
dependent on rights and conditions defined in the
agreement between Hansen and its distributor.”

When an arbitration agreement is subject to
the FAA, state substantive law is still likely to
apply in determining whether a non-signatory
may be required to arbitrate. One court recently
addressing the issue held, “Pending an answer
from the United States Supreme Court, we have
determined to apply state substantive law and
endeavor to keep it consistent with federal law.”26

9. Is an Arbitration Agreement Enforceable If
Only One Party Signs It?
In general, under federal and state arbitration

statutes, an arbitration agreement must be in
writing to be enforceable. There is no require-
ment that it be signed. However, the parties may
provide that the signatures of both parties are
required to make the agreement effective. If such
a provision is included in the parties’ agreement,
courts will enforce it, as happened in a recent
case decided by a Maryland appeals court.27

10. Will Heirs and Beneficiaries Be Bound by
a Decedent’s Agreement to Arbitrate?

Most states addressing this issue, including

Texas, Mississippi, Alabama and Michigan, have
resolved it based on whether the wrongful death
action is an independent or derivative cause of
action under state law. If the beneficiaries’ right
to sue is based solely on the decedent’s right to
sue for negligence, the claim is derivative of the
decedent’s rights. In that situation, the beneficiar-
ies will be bound by the decedent’s agreement to
arbitrate. The Supreme Court of Texas so held in
In Re Labatt Food Service28 because the Texas
Wrongful Death Act expressly conditions the
beneficiaries’ wrongful death claims on the dece-
dent’s right to sue for the injuries if he had lived.

Other states, such as Utah and Missouri, have
held to the contrary. In Bybee v. Abdulla,29 the
court held that beneficiaries were not bound to
arbitrate because wrongful death is an independ-
ent cause of action under Utah law. In Lawrence v.
Manor,30 the court also held that beneficiaries
were not required to arbitrate because under
Missouri law, the wrongful death act creates a
new cause of action belonging to beneficiaries.

TIP: Practitioners representing beneficiaries of
a decedent who was a party to an arbitration
agreement should become familiar with the
wrongful death law of the state in which the
decedent resided, because how that law treats
wrongful death actions will determine whether
the beneficiaries will have to arbitrate those
claims.

Conclusion
The cases discussed here show that arbitration

is a continually evolving process. Drafters of dis-
pute resolution clauses should keep abreast of the
latest court decisions affecting arbitration. This
will help them craft arbitration provisions that
benefit their clients when a dispute arises. It will
also help arbitrators and practitioners do their
job better. n
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among the several States or with foreign
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the reach of the “Commerce Clause.”
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265 (1995), quoting Perry v. Thomas, 482
U.S. 483 (1987).” The FAA ensures the
validity and enforcement of arbitration
agreements and furthers the national
policy favoring binding arbitration. The

FAA preempts state laws that conflict
with the FAA. Since there is no congres-
sional intent to occupy the field, state
arbitration statutes may govern arbitra-
tion agreements that involve interstate
commerce, to the extent that they are
not in conflict with the FAA. See Volt
Info. Sciences v. Board of Trustees of Leland
Stanford Univ.,  489 U.S. 468, 477
(1989).
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3 The phrase “manifest disregard”

was used by the Supreme Court in dicta
in Wilco v. Swan, 346 U.S. 427 (1953),
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U.S. 477, 485 (1989). The Wilco Court
stated:

“While it may be true that a failure
of the arbitrators to decide in accor-
dance with the provisions of the
Securities Act would ‘constitute
grounds for vacating the award pur-
suant to section 10 of the Federal
Arbitration Act,’ that failure would
need to be made clearly to appear. In
unrestricted submissions, such as the
present margin agreements envisage,
the interpretations of the law by the
arbitrators in contrast to manifest dis-
regard are not subject, in the federal
courts, to judicial review for error in
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