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SECOND CIRCUIT DECISION IN MADOFF CASE 

LIMITS AVOIDANCE OF SECURITIES-RELATED 

TRANSFERS AS FRAUDULENT TRANSFERS 
 

On December 8, 2014, the U.S. Court of Appeals 

for the Second Circuit issued its long-awaited ruling 

on the scope of clawback remedies in the Madoff 

Securities liquidation proceeding.  Picard v. Ida 

Fishman Revocable Trust (In re Bernard L. Madoff 

Inv. Secs. LLP), No. 12-2557, 2014 U.S. App. 

Lexis 23032 (2d Cir. Dec. 8, 2014).  The Court 

affirmed an earlier decision of the U.S. District 

Court for the Southern District of New York which 

significantly limited the ability of the trustee in a 

brokerage firm liquidation case to avoid fraudulent 

transfers and preferences involving certain 

securities-related transactions.  Applying a safe 

harbor in Section 546(e) of the Bankruptcy Code, 

the Circuit Court held that the Trustee appointed to 

collect and liquidate Madoff Securities’ assets 

under the Securities Investor Protection Act (SIPA) 

may avoid the pertinent payments only as actual 

fraudulent transfers if they were made within the 2 

years preceding the start of the liquidation case.  

The decision means that the Trustee may not avoid 

the payments as preferences made within 90 days 

before the case (or within one year before the case, 

if made to insiders of the transferor) or as 

fraudulent transfers made more than 2 years before 

the case.  (The author argued the appeal on behalf 

of defendant-customers sued by the Madoff 

Securities Trustee.) 

 

Section 546(e) precludes a bankruptcy trustee from 

avoiding transfers that are either “made in 

connection with securities contracts” or that 

constitute “settlement payments” relating to 

securities.  Under the Circuit Court’s decision, 

where alleged avoidable transfers fall within the 

protected categories, a trustee’s avoidance powers 

will only reach transfers that occurred within the 2 

years preceding the filing of the bankruptcy case 

and that were made by the transferor with an actual 

intent to hinder, delay or defraud creditors, even if 

they are securities-related transfers.  But such 

transfers made outside of the 2-year period are 

protected from challenge by the statute.  (Thus, both 

the text of Section 546(e) and the Circuit Court’s 

decision permit a trustee to continue to prosecute 

the 2-year actual fraudulent transfers, but bar all 

other avoidance claims under other state or federal 

law if the transfers fall within the safe harbor).  

 

By limiting the Trustee’s avoidance powers to the 

2-year remedy for actual fraudulent transactions, 

the Court’s ruling has the direct effect of 

prohibiting the Trustee from utilizing the typically 

longer reach back remedies under state fraudulent 

transfer laws otherwise available for non-securities-

related transfers (in the Madoff Securities case, for 

example, New York’s 6-year fraudulent transfer 

statutes).  Directly benefitting hundreds of former 

Madoff Securities customers named as defendants 

in more than 600 lawsuits, the decision places 

beyond the Trustee’s reach an aggregate of more 

than $1.8 billion in challenged transfers to the 

former customers and their subsequent transferees.  

The decision will significantly impact trustees and 

transferees in other securities-and brokerage-related 

bankruptcy settings where challenged transfers may 

fall within the safe harbor under Section 546(e). 

 
Notwithstanding the Trustee’s allegations of the 

existence of a Ponzi scheme perpetrated by Madoff, 

the Second Circuit held that a contractual 

relationship existed between the broker and the 

customers based on their account documents and 

the broker’s promises to the customers.  
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Accordingly, the payments were made “in 

connection with” those contracts and, therefore, 

were protected against avoidance even where the 

broker failed to perform its obligations, such as 

failing to trade for the customers’ accounts or 

misappropriating the customers’ funds or securities.  

The Court also held that the transfers to the 

customers were protected as “settlement payments.”  

Despite the alleged absence of underlying securities 

trades, the Circuit Court concluded that each 

payment was made in response to a customer’s 

request for a withdrawal from its account, i.e., as a 

request to dispose of securities from the customer’s 

account.  The payments, therefore, completed a 

securities transaction between the broker and 

customer, even though the stockbroker did not 

actually execute a trade and, instead, stole money 

from other clients to fund the payment. 

 

The Madoff Securities decision is likely to have far-

reaching implications.  In the first instance, the 

decision shrinks the scope of a SIPA trustee’s 

power to pursue avoidance claims in SIPA 

liquidation cases.  But the decision also will prevent 

trustees in ordinary bankruptcy cases from avoiding 

transfers that satisfy the safe-harbor categories of 

Section 546(e), even where there may have been no 

underlying securities transactions but the parties 

otherwise were engaged in relationships that 

involved securities contracts or settlement 

payments.  Although the decision only directly 

binds the lower federal courts within the Second 

Circuit (New York, Connecticut and Vermont), the 

decision is likely to be cited as strong precedent by 

other courts because the Second Circuit historically 

is viewed as an influential federal tribunal from its 

heavy concentration of corporate and commercial 

disputes. 

 

The Second Circuit decision does not provide 

immediate protection to clawback targets that a 

trustee alleges to have known of, or willfully 

blinded themselves to, the Madoff scheme.  (In the 

Madoff Securities context, those parties generally 

include feeder funds and financial institutions, as 

well as individuals who had close relationships with 

Madoff over long periods of time).  Under other 

District Court decisions (not involved in this 

appeal), those defendants remain subject to the 

Trustee’s continued prosecution of avoidance 

claims involving fraudulent transfers made within 

the 2-year period, preferences under the Bankruptcy 

Code, and fraudulent transfers older than 2 years 

where reached by longer state law avoidance 

periods. 

For more information concerning proceedings and 

issues in the Madoff Securities case, please contact: 

 

RICHARD LEVY, JR. 

(212) 326-0886 

rlevy@pryorcashman.com 

 

*** 

Copyright © 2014 by Pryor Cashman LLP.  This 

Legal Update is provided for informational 

purposes only and does not constitute legal advice 

or the creation of an attorney-client relationship. 

 While all efforts have been made to ensure the 

accuracy of the contents, Pryor Cashman LLP does 

not guarantee such accuracy and cannot be held 

responsible for any errors in or reliance upon this 

information.  This material may constitute attorney 

advertising.  Prior results do not guarantee similar 

outcomes in the future. 
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