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1. Introduction

The topic deals with the Supreme Court's Decision in Bhatia International v. Bulk Trading S.A.,1 (hereinafter
referred as "Bhatia International") and Venture Global Engineering Company U.S.A. v. Satyam Computer

Services,2 (hereinafter referred as "Venture Global Engineering"). Broadly it aims at understanding, firstly,
the ramifications of Bhatia International and Venture Global Engineering on the arbitration regime in India
vis-à-vis Arbitration and Conciliation Act, 1996 (hereinafter referred as "ABC") with its overall impact on
international commercial arbitration; secondly, with India's role in world arena as a subject of Convention on

the Recognition and Enforcement of Foreign Arbitral Awards,3 (hereinafter referred as "New York
Convention") vis-à-vis international law with a considerable focus on 'developing v developed spectrum'; and
last but not the least, how effectively can a decision be not criticized though it has its binding authority by

virtue of Article 141,4 of the Constitution of India with the possible solutions to the controversy.

2. What is ABC?

ABC tracks its enactment with the failure of Arbitration Act, 1940 5(hereinafter referred as "1940 Act") in
dealing with international commercial disputes. The 1940 Act only governed domestic arbitration, limiting its
applicability in dealing with the increasing international litigation. The expansion of economy in 1991 and
the continuing trend of globalization, increasing technological advances, availability of information and
transportation, increased the amount of domestic and international commerce activities and so the need of
a statute to make the dispute resolution process commercially viable and reliable. Thus, with a view to
ensure that the flow of foreign investment is not impaired, especially when domestic and foreign parties
claimed that the delays and expenses incurred in adjudicatory proceedings were key barriers for parties to

enter into contractual obligations in India,6 the Parliament, realised the importance of creating an arbitration
system that would increase efficiency and attract foreign investors, and accordingly repealed the 1940 Act
and brought ABC on statute book, aiming to provide a uniform regime for both domestic and international
arbitration. It aimed to consolidate and amend the law relating to domestic arbitration, international
commercial arbitration, enforcement of foreign arbitral awards and to define the law relating to conciliation,
by taking into account the Model Law and Rules adopted by United Nations Commission on International

Trade Law (hereinafter referred as "UNCITRAL") in 1985.7 The main objective of ABC was to make provision
for an arbitral procedure which is fair, efficient and capable of meeting the needs of the specific arbitration
and to minimise the supervisory role of courts in the arbitral process and to permit an arbitral Tribunal to
use mediation, conciliation or other procedures during the arbitral proceedings in settlement of disputes,

etc.8

A. Scheme of ABC

ABC IS divided into 3 parts:
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a. Part I of ABC governs both domestic and international commercial arbitration,9 and is applicable
to arbitral proceedings and arbitral awards rendered in such proceedings where the place of
arbitration is in India;

b. Part II of ABC governs foreign arbitration agreements where the place of arbitration is outside
India and also applies to the enforcement in India of New York Convention awards;

c. The last part of ABC lists out provisions related to conciliation in India.

Thus ABC deals with the rules relating to both domestic and international arbitration. Domestic arbitration
can be done for any type of dispute that is arbitrable under Indian law; whereas an international arbitration
must satisfy the additional requirement of being a dispute arising out of a legal relationship defined as

'commercial' within Indian law.10 The Supreme Court has adopted the UNCITRAL interpretation,11 of the

term 'commercial'.12 The Apex Court has reasoned that the purpose of ABC is to facilitate trade and provide

a quick resolution and this requires a liberal construction of the term.13

• Duty Imposed upon Courts

One of the objectives of ABC was to minimise the supervisory role of courts in the arbitral process.14 It
would not be a far-fetched conclusion to state that Parliament was conscious of the Court's capacity to
intervene in the arbitral process, and that it accordingly restricted the power of the judiciary and allowed it

to interfere only when provided in order to see that the power of judicial review is not abused.15 Keeping the
same in mind, Section 5 of ABC provides the extent of judicial intervention in the following words :

"Notwithstanding anything contained in any other law for the time being in force, in matters
governed by this Part, no judicial authority shall intervene except where so provided in this Part."

ABC specifically provide for limited instances in domestic arbitration when a court can intervene prior to the
making of an award by the arbitral tribunal. The Court can intervene only in the following ways: to stay legal

proceedings and refer parties to arbitration,16 to grant interim measures,17 to appoint arbitrators in cases of

conflict,18 to terminate the mandate of arbitrators in a limited set of circumstances and assist in taking

evidence,19 and to have limited powers of staying a proceeding.20 Part II of ABC contains similar provisions
to limit judicial intervention in international arbitration. It expressly states that the court must refer the
parties to arbitration upon the request of one of the parties unless the court finds the agreement is null and

void, inoperable, or incapable of being performed.21

• Enforcement  proceedings & power to set Aside Awards

Section 34 of ABC specifically deals with the power of Court to set aside an award on meeting certain
grounds. The options available to challenge an award under ABC are much more limited than under the

1940 Act.22 It has been held by Supreme Court in Bhatia International that unlike the prior act which
required the arbitral tribunal to file the award in court, ABC provide for legal finality of an award
instantaneously unless a party challenges it under Section 34. However, it's a different case altogether that
even after Parliament has made its intention clear, the Judiciary has not been reluctant to interfere when it
deems so, be it a much criticised judgment of Apex Court in Oil and Natural Gas Corporation Limited v

SAW Pipes Limited,23 (hereinafter referred as "SAW Pipes") where it ruled that any domestic arbitral award
found to contravene Indian statutory provisions could be set aside by Indian Courts for violating "public
policy" ground provided under Section 34 of ABC.

3. What Does Bhatia International and Venture Global Engineering Say?

The Judgment of Apex Court in both Bhatia International and Venture Global Engineering revolves around
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the issue of lex loci arbitri i.e. seat of arbitration.24 Usually the law that governs arbitration and its
procedure is known as lex loci arbitri or curial law. In international arbitration law, lex loci arbitri is the law of
seat of the arbitration. It is a well accepted principle of law that the country of the seat of arbitration alone
has jurisdiction to set aside an award. Thus, the lex loci arbitri Court would have the primary jurisdiction to
set aside an arbitral award whereas any other non-seat court would only have secondary jurisdiction to only
refuse the enforcement of award. This principle derives its validity from the well established doctrine of
sovereignty in international law which says that authorities of one State can only give non-recognition to

acts of other State's authorities and not deny the validity of their act.25

However, at the same time a contradictory position also holds with respect to choice of parties to select an
arbitral law of procedure other than the lex loci arbitri, i.e. there is some doubt as to whether they may
exclude the mandatory procedural law of the forum. Article 1(2) of the UNCITRAL Rules states :

"These Rules shall govern the arbitration except that where any of these Rules is in conflict with a
provision of the law applicable to the arbitration from which the parties cannot derogate, that
provision shall prevail."

It has been argued that this section does not conclusively support the view that mandatory lex loci arbitri is
binding upon international arbitrations. According to Shindler, there is nothing in the UNCITRAL Rules

which indicates how the "applicable law" is to be determined.26 Arguably, the Rules could have specified
that the "law of the place of arbitration from which the parties cannot derogate" would prevail. Thus it could
be well argued that UNCITRAL Rules which have been relied upon by ABC are ambiguous in nature as far
as the status of mandatory lex loci arbitri is concerned.

In light of these principles, let us see what Supreme Court has said.

A. Bhatia International

Bhatia International decision was in the context of the power of Indian courts to grant interim reliefs (e.g.
injunctions) in foreign arbitrations. The Supreme Court was to answer if Part I of ABC applies to arbitrations
whether held in India or not. The Court held that provisions of Part I-stated to cover only domestic
arbitrations would apply to all arbitrations and would apply equally to foreign arbitrations. It also held that
where such arbitration is held in India the provisions of Part I would compulsorily apply and parties shall be
free to deviate only to the extent permitted by the derogable provisions of Part I. In cases of international
commercial arbitration held out of India, the provisions of Part I would apply unless the Parties by the
agreement, express or implied, excluded all or any of its provisions. In that case, the laws or rules chosen
by the Parties would prevail. Any provision of Part I contrary to or excluded by that law or rules will not

apply. And thus it accordingly held that Section 9 of Part I did apply to foreign arbitral proceedings.27

B. Venture Global Engineering

In Venture Global Engineering, the Supreme Court was stuck with the issue if a foreign award can be set
aside by Indian courts under Section 34 of ABC. The Court answered the question in affirmative and relied
heavily on Bhatia International. The Court was to answer whether the general provisions of Part I (usually

relief provided under Section 928 or Section 3429) would not apply when Part II contained specific provisions

in respect of the same subject matter,30 or whether Part I was applicable to Part II in all circumstances.
The Court held that Part I would apply to all arbitrations including international commercial arbitrations.
However, by way of an express or implied agreement, parties can exclude the applicability of Part I. It went
on further to hold that where it is open to the parties to exclude the application of the provisions of Part I by
express or implied agreement, it would mean that otherwise the whole of Part I would apply. In any event,
to apply Section 34 to foreign international awards would not be inconsistent with Section 48 of ABC, or
any other provision of Part II as a situation may arise.
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4. Did the Supreme Court Fail to understand the 'abc' of ABC

A lot of hue and cry has been raised with surrounded criticisms by national as well as international jurists,
media and commentators about the judgments in Bhatia International and Venture Global Engineering. No
matter if both the judgments are right or wrong; as long as they stand as law under Article 141 of the
Constitution of India, legal firms and lawyers need to draft the arbitration agreements carefully by closely
examining the will and capacity of the parties.

An analysis of these judgments would surely raise a question, if the Court has met the aim of providing
alternate mode of dispute resolution or if it has ended only in alternate modes of interpretations. It has to be
understood as to how did, the Court find the scope to interpret ABC in such a way that, it has now limitless
power of judicial review, even when the aim of ABC was to minimise judicial intervention. Section 2(2) of
ABC specifically limits the application of Part I to arbitrations where place of arbitration is in India, then how
did the Court come to conclusion that it can extend the applicability of Part I to arbitration even if place of
arbitration is not in India. A reason to this could be non-availability of similar provisions in Part I and Part II.
But can that be quoted as an excuse to overcome the will of legislators? The answer to that is a definite
'No' unless Court would have found some other approach to deal with the situation.

Let us try to analyse the judgments in light of certain principles as mentioned below to find an answer if the
Court went wrong.

A. New york convention vis-à-vis the delocalisation theory: Defence by supreme court?

New York Convention was a guiding factor for the Parliament during the time of enactment of ABC and
Section 44 of ABC incorporated the New York Convention into its scheme and stated how awards made
pursuant to it would be treated as foreign award for the purpose of enforcement. It has been the usual
practice for enforcing courts to refuse recognition of awards set aside in the place of arbitration, but the

question that simulate fear for arbitration is if New York Convention allow its subjects,31 to do otherwise i.e.
enforcing Court to set aside an award instead of refusing recognition (only in appropriate cases) when it is
not the lex arbitri court?

Article V (1) of the New York Convention deals with provision which provides that enforcement of an award
may be denied on five grounds. The first four grounds are limited to: the incapacity of the parties or invalidity
of the arbitration agreement under the applicable law; failure to give proper notice or allow a party to present
its case; an award on matters falling outside the jurisdiction of the arbitrator; or where the tribunal or arbitral
procedure was not in accordance with the agreed law or the law of the place of arbitration. The fifth and
most controversial ground of refusal is paragraph (e), where an award may be refused recognition if it is not
yet binding on the parties or has been set aside or suspended by the country in which, or under the law of
which, the award is made. Thus paragraph (e) recognises the setting aside of an award by the Courts of the
country where it was made or under the law of which it was made. As far as situs of arbitration is
concerned Supreme Court might have erred but it would not be wrong if the Court has focussed its decision

based on the involvement of India's law in the contract and not the procedural law.32 Although it is the pre-
dominant view that the New York Convention permits only one court in any given case, the language of
Article V(1) (e) suggests the possibility, that more than one country may be eligible for primary

jurisdiction.33

This leads us to the Delocalisation theory, which might also suggest that the Supreme Court would be
correct in its approach. The Delocalisation theory consists in the belief that international arbitration should
not be restricted by the mandatory procedural law of the forum, and should theoretically be able to float,

detached from the country of origin.34 Delocalization of an award entails removing (or limiting) the power of

local courts to make a globally effective declaration of the award's nullity,35 and would rather liberalize the
notion that it is the prerogative of only lex loci arbitri court to set aside an award. This would involve freeing
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international arbitrations from the mandatory lex loci arbitri.

However, this approach would does not seem practically possible, since this way every court would have
the power to set aside an award and the problem would arise when other courts would not recognise such a
decision and would continue to deal with the enforceability and the validity of arbitral award. Thus, where,
New York Convention and the law of treaties intend to develop uniform rules of 'conflict of laws', such
practice would inevitably result in 'conflict between nations' and would run counter to the aim for finality in
international commercial arbitration.

5. Are Decisions, Part of 'developing v/s developed' Spectrum?

It is now a known fact that India is acting as a super power in the world's economic, social and political
arena, although being a developing country. However, it cannot be denied that the role of developing

countries have always been questioned in the arbitration regime.36 The growth of international commercial
arbitration is largely a post-World War II phenomenon, fuelled by the explosive growth of international trade
and commerce and foreign investment in both developing and developed countries. Parties from developed
countries are traditionally uncomfortable holding arbitrations at the domicile of their contract partners in
developing countries; by the same token, the developing country partners are suspicious of arbitration in a

more developed country.37 Third World scholars have always advanced the modes of arbitrations as the

most flagrant proof of bias in international commercial arbitration.38

Thus, Supreme Court has to see that it does not widen the gap between north and south and that it does
not heighten the insecurities and polarise international arbitration into first and third world approaches.

6. Conclusion

Supreme Court's decision in Bhatia International and Venture Global Engineering has settled the position in
India that Indian courts have power to set aside foreign awards at the enforcement stage. However, it has to
see that India being a growing economic power does not act as an obstacle for international trade. The
judgments have, no doubt, got the potential to cripple the potentials of arbitration as a feasible and
approachable method of dispute resolution amongst international community especially for transactions
involving Indian parties but the issue could be resolved by either formulating uniform rules by making proper

amendments in ABC or by revision of judgments by a larger bench.39 The concerns have also been raised
about fulfilling the need of an 'international court of arbitral awards.' Formation of such court seems to be
the best possible solution in order to invoke a uniformity among all nations, since it would then be the sole
forum to determine the integrity of an award, removing the need for separate analysis by municipal courts at
the place of arbitration, and then at the place/s of enforcement (though, the implementation of the idea
seems difficult). Another way to shut the controversy is careful drafting of arbitration clauses so that the
role of Courts could be minimised in arbitration processes.
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