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GERMAN INSOLVENCY LAW
ADJUSTED TO UNCERTAIN

TIMES

Temporary shortening of the forecast period relating to the
over-indebtedness check and other changes until

31 December 2023
21 October 2022

In response to the current upheavals in the energy and raw materials markets, the restructuring and insol-

vency law will be temporarily adjusted

The legislator reduces:

untii  and including 31 December 2023.

— the forecast period for the over-indebtedness check and
— the planning periods for self-administration and restructuring planning,

and increases the maximum period for the obligation to file for insolvency for reason of over-indebtedness.

The regulations will form part of a new Law Crisis
Mitigation Act (SaninsKG, previously named
COVInsAG) adjusting certain elements of the Ger-
man restructuring and insolvency law. This new
legislation may be seen as a step towards a genu-
ine "bad weather insolvency law". In detalil, the
SaninskKG provides for the following regulations
that will temporarily be effective up to and includ-
ing 31 December 2023:

Shortening of the forecast period relating to
the over-indebtedness check

As before, a positive going concern prognosis
rules out over-indebtedness. It is now required and
at the same time sufficient that the debtor com-
pany can meet its payment obligations for at
least a period of four months (section 4 (2) sen-
tence 1 number 1 SaninskKG). Previously, a period
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of twelve months was relevant for this solvency
test (section 19 (2) sentence 1 of the German In-
solvency Code (InsO). This adjustment should
also apply to companies that were already over-
indebted before the SaninskKG came into force, but
the period relevant for filing an insolvency applica-
tion in good time has not yet elapsed (section 4 (2)
sentence 2 SaninsKG). According to the explana-
tory memorandum to the new law, companies
should also be able to withdraw a self-filed appli-
cation for insolvency only for the reason of an over-
indebtedness, which would not be constituted due
to the now shortened forecast period. Correspond-
ingly, the return from a distressed management
(Notgeschaftsfiihrung) to a standard management
should be permissible.

By shortening the forecast period, the new law ad-
dresses increasing difficulties of business planning
and thus also releases managing directors from
significant liability risks which in particular arise
from the obligation to file for insolvency due to
over-indebtedness (section 15a (1) sentence 1 al-
ternative 2 InsO) and the then applicable payment
bans (section 15b (1) InsO). However, according
to the explanatory memorandum to the new law,
the original forecast period of 12 months shall ap-
ply again already from 1 September 2023, if it is
foreseeable that a forecast related to a 12-month
period commencing on or after 1 January 2024 will
indicate over-indebtedness.

Shortening of the planning periods relevant
for self-administration and restructuring
plans

Further, planning periods for any restructuring as
part of a StaRUG and insolvency by way of self-
administration are being adjusted to the new,
shortened forecasting period for over-indebted-
ness.

In case of self-administration (section 270a (1)
number 1 InsO) or a stabilization order under the
StARUG (section 50 (2) number 2 of the German
Act on the Stabilisation and Restructuring Frame-
work for Business — StaRUG), financial plans de-
pendent on forecast decisions must be presented.
Such plans must demonstrate the solvency of the
company for a fixed period in the future and also
take into account all restructuring and procedural
costs. If such evidence is missing, on the one hand
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self-administration may be made much more diffi-
cult and therefore eventually fail (section 270b (2)
InsO) and on the other hand a stabilisation order
may not be issued (section 51 StaRUG).

Because of the uncertainties (in particular an un-
foreseeable price volatility) impeding any financial
plannings, the relevant planning periods are also
reduced from six to four months (section 4 (2)
sentence 1 number 2 and 3 SaninsKG).

Maximum deadline for filing for bankruptcy in
the event of over-indebtedness

In case of over-indebtedness, the debtor now is
given a deadline of eight weeks (until 31 Decem-
ber 2023) instead of six weeks to file for insol-
vency (Section 4a SaninsKG). This extended
deadline should enable the debtor to continue on-
going restructuring efforts and complete the re-
structuring successfully out of court or, as applica-
ble , to properly prepare a restructuring on by using
the pre-insolvency instruments under the StaRUG
or the insolvency by way of self-administration.
The maximum period for filing for insolvency for
the reason of illiquidity (three weeks) remains un-
affected.

No special causality required and not limited to
"affected" companies

In contrast to the COVInsAG, neither the scope of
applicability is limited to companies that were "in
good shape" and/or exposed to special raw mate-
rial or energy risks (so-called energy-intensive
companies) on a specific date, nor the obligations
to file for insolvency are suspended in its entirety.

Conclusion

— The limitation of privileges to companies that
were, on specific dates, "in good shape” raised
difficult questions in practice and did not al-
ways lead to fair solutions. Thus, the compre-
hensive approach of the SaninsKG seems to
be justified.

— The shortening of the forecast and planning
periods addresses the uncertainties faced by
many market participants. However, a further
reduction to three months would have been
preferable in view of the already required 13-
week liquidity test.



The extension of the application period in case
of over-indebtedness to eight weeks is also fa-
vourable in order to make available more time
to give efforts to either finalizing an out court
restructuring or preparing stabilisation pro-
ceedings in accordance with the StaRUG or in-
solvency proceedings.

Unsolved demarcation issues remain in con-
nection with the new forecast and planning pe-
riods as well as the new application period,
e.g. if these periods started before the

Recap:

The COVInsAG is modified and renamed to SanlnsKG.

SaninskKG came into force or would expire af-
ter 31 December 2023.

Not subject to changes are the forecast peri-
ods in relation to imminent illiquidity (drohende
Zahlungsunfahigkeit, section 18 (2) sentence
1 InsO) and the annual going-concern assess-
ment in connection with the annual financial
statements (section 252 (1) no. (1) German
Commercial Code (HGB)). Presumably, this
will also apply to the general principles regard-
ing the prerequisites for eligible restructuring
opinions established by the German courts.

Between the date after publication of the new law (probably taking place end of October or beginning
of November 2022) until and including 31 December 2023, a shortened forecast period of four

months for over-indebtedness applies to companies.

The time periods for the financial plans to be presented in connection with instruments under the
StaRUG and insolvency by way of self-administration were also shortened from six to four months.

The maximum period for filing for insolvency due to over-indebtedness is extended from six to eight

weeks.

The adjustments are generally applicable, i.e. there is neither a requirement of forecast uncertain-
ties (e.g. due to the development of energy prices) nor a restriction of applicability to companies that

were "in good shape" on a specified date.
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