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PRODUCT RECALL INSURANCE – COURT UPHOLDS
ANOTHER COVERAGE DENIAL

By Robert D. Chesler, Esq. and Rachel M. Wrightson, Esq. 

Two cases have now addressed insurance coverage under product recall policies. In both
cases, the court upheld the insurers’ coverage denial. 

In Little Lady Foods, Inc. v. Houston Casualty Company, No. 10 C 8280 (N.D. Ill. Sept. 22,
2011), Little Lady had purchased a “Malicious Product Tampering/Accidental Product
Contamination” insurance policy from Houston Casualty. In relevant part, the policy provided
coverage for “any accidental or unintentional contamination.” 

Little Lady began to produce a product through a new process. As part of its Hazard Analysis
and Critical Control Program, and also as required by the United States Department of
Agriculture, Little Lady tested the product for bacteria. The results showed bacteria of the
listeria genus. That genus included Listeria Monocytogenesm (“LM”), which could cause
sickness or death. As a result, Little Lady put a hold on 57,374 cases of the product. 

When Little Lady reported the claim to Houston Casualty, Houston Casualty said that the
product had to test positive specifically for LM. Later tests came back negative for LM.
However, the hold on the product made it necessary to sell some of the product in the
secondary market and to destroy the rest. 

Houston Casualty denied coverage because there was no contamination. The court agreed. 

As in Fresh Express, a hyper-technical reading of the policy might support the court’s
conclusion. However, in both Fresh Express and Little Lady, the policyholder clearly believed
that it was purchasing protection from this risk. These two decisions do not auger well for
food companies that purchase product recall policies. It appears that once again, insurers will
“run for cover, rather than for coverage.” 

Please contact Robert D. Chesler, Esq., Rachel M. Wrightson, Esq. or any of the
attorneys in Lowenstein Sandler’s Insurance Law Practice Group with questions related
to this alert or other insurance coverage issues. 

 

Contact Us
Lynda A. Bennett, Esq.
973.597.6338
lbennett@lowenstein.com

Robert D. Chesler, Esq.
973.597.2328
rchesler@lowenstein.com

Michael David Lichtenstein, Esq.
973.597.2408
mlichtenstein@lowenstein.com

Joseph D. Jean, Esq.
646.414.6906
jjean@lowenstein.com

Rachel M. Wrightson, Esq.
646.414.6912
rwrightson@lowenstein.com

Related Services

Insurance Coverage

Related Publications

Federal Court Upholds EPLI
Insurer's Disclaimer of
Discrimination Action Brought By
EEOC - A Preventable Loss
Through Careful Underwriting
10/6/2011

Case Study: Fresh Express V.
Beazley Syndicate 9/26/2011

Insurance Law - Is Your Company
Prepared For A Disaster? The
Property And Business Interruption
Insurance Checklist 9/23/2011

Second Circuit: D&O Insurance
Covers Subpoenas, Special
Litigation Committees and
Independent Consultants 9/1/2011

Notable Case Developments In
Food Insurance Law 8/29/2011

javascript:;
javascript:;
http://www.lowenstein.com/rchesler/
http://www.lowenstein.com/rwrightson/
http://www.lowenstein.com/files/Publication/32bfe984-30b0-461c-89b3-5721d8633172/Presentation/PublicationAttachment/6fc84e50-52db-4cf3-aea3-5ad5c3d4b6ec/Case Study Fresh Express V  Beazley Syndicate 9 27 11.pdf
http://www.lowenstein.com/rchesler
http://www.lowenstein.com/rwrightson
http://www.lowenstein.com/insurancecoverage/
http://www.lowenstein.com/lbennett
mailto:lbennett@lowenstein.com
http://www.lowenstein.com/rchesler
mailto:rchesler@lowenstein.com
http://www.lowenstein.com/mlichtenstein
mailto:mlichtenstein@lowenstein.com
http://www.lowenstein.com/jjean
mailto:jjean@lowenstein.com
http://www.lowenstein.com/rwrightson
mailto:rwrightson@lowenstein.com
http://www.lowenstein.com/insurancecoverage
http://www.lowenstein.com/SnapshotFiles/91c546e7-5b17-41cb-868f-8ea2804eb2fa/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/91c546e7-5b17-41cb-868f-8ea2804eb2fa/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/91c546e7-5b17-41cb-868f-8ea2804eb2fa/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/91c546e7-5b17-41cb-868f-8ea2804eb2fa/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/91c546e7-5b17-41cb-868f-8ea2804eb2fa/NonSubscriber.snapshot
http://www.lowenstein.com/files/Publication/32bfe984-30b0-461c-89b3-5721d8633172/Presentation/PublicationAttachment/6fc84e50-52db-4cf3-aea3-5ad5c3d4b6ec/Case%20Study%20Fresh%20Express%20V%20%20Beazley%20Syndicate%209%2027%2011.pdf
http://www.lowenstein.com/files/Publication/32bfe984-30b0-461c-89b3-5721d8633172/Presentation/PublicationAttachment/6fc84e50-52db-4cf3-aea3-5ad5c3d4b6ec/Case%20Study%20Fresh%20Express%20V%20%20Beazley%20Syndicate%209%2027%2011.pdf
http://www.lowenstein.com/files/Publication/32bfe984-30b0-461c-89b3-5721d8633172/Presentation/PublicationAttachment/6fc84e50-52db-4cf3-aea3-5ad5c3d4b6ec/Case%20Study%20Fresh%20Express%20V%20%20Beazley%20Syndicate%209%2027%2011.pdf
http://www.lowenstein.com/SnapshotFiles/ea4afa6b-5902-4168-a213-e63d607f90b8/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/ea4afa6b-5902-4168-a213-e63d607f90b8/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/ea4afa6b-5902-4168-a213-e63d607f90b8/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/ea4afa6b-5902-4168-a213-e63d607f90b8/NonSubscriber.snapshot
http://www.lowenstein.com/SnapshotFiles/ea4afa6b-5902-4168-a213-e63d607f90b8/NonSubscriber.snapshot
http://www.lowenstein.com/files/Publication/9a05975c-8dd7-4e90-8ee3-3be650eb979a/Presentation/PublicationAttachment/ef6d6c7b-75c1-480d-91a7-467aa2f5324f/Second%20Circuit%20D%26O%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Commmittees%20and%20In.pdf
http://www.lowenstein.com/files/Publication/9a05975c-8dd7-4e90-8ee3-3be650eb979a/Presentation/PublicationAttachment/ef6d6c7b-75c1-480d-91a7-467aa2f5324f/Second%20Circuit%20D%26O%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Commmittees%20and%20In.pdf
http://www.lowenstein.com/files/Publication/9a05975c-8dd7-4e90-8ee3-3be650eb979a/Presentation/PublicationAttachment/ef6d6c7b-75c1-480d-91a7-467aa2f5324f/Second%20Circuit%20D%26O%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Commmittees%20and%20In.pdf
http://www.lowenstein.com/files/Publication/9a05975c-8dd7-4e90-8ee3-3be650eb979a/Presentation/PublicationAttachment/ef6d6c7b-75c1-480d-91a7-467aa2f5324f/Second%20Circuit%20D%26O%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Commmittees%20and%20In.pdf
http://www.lowenstein.com/files/Publication/9a05975c-8dd7-4e90-8ee3-3be650eb979a/Presentation/PublicationAttachment/ef6d6c7b-75c1-480d-91a7-467aa2f5324f/Second%20Circuit%20D%26O%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Commmittees%20and%20In.pdf
http://www.lowenstein.com/files/Publication/778053e5-02e6-4e1e-b2f1-d5b33b948f5b/Presentation/PublicationAttachment/0043e4ef-527a-4dbd-b724-e8a80bddf538/Notable%20Case%20Developments%20in%20Food%20Insurance%20Law.pdf
http://www.lowenstein.com/files/Publication/778053e5-02e6-4e1e-b2f1-d5b33b948f5b/Presentation/PublicationAttachment/0043e4ef-527a-4dbd-b724-e8a80bddf538/Notable%20Case%20Developments%20in%20Food%20Insurance%20Law.pdf
http://www.lowenstein.com/files/Publication/778053e5-02e6-4e1e-b2f1-d5b33b948f5b/Presentation/PublicationAttachment/0043e4ef-527a-4dbd-b724-e8a80bddf538/Notable%20Case%20Developments%20in%20Food%20Insurance%20Law.pdf


New York
1251 Avenue of the Americas
New York, NY 10020
212.262.6700

Palo Alto
590 Forest Avenue
Palo Alto, CA 94301
650.433.5800

Roseland
65 Livingston Avenue
Roseland, NJ 07068
973.597.2500

Food Insurance Law: Notable Case
Developments 8/9/2011

Employment Litigation and
Insurance Coverage 8/2/2011

Is Your Insurance Coverage FSMA-
Ready? 7/31/2011

A Common-Sense Approach to
D&O Policy Exclusions 7/27/2011

Second Circuit: D&O Insurance
Covers Subpoenas, Special
Litigation Committees, and
Independent Consultants 7/25/2011

Missouri Upholds Disclaimer of
Advertising Insurance Coverage
7/20/2011

D&O Coverage At Little Or No
Additional Cost 7/19/2011

Send an e-mail to addressupdate@lowenstein.com if you would like to unsubscribe from this mailing list or update your contact information.

Lowenstein Sandler makes no representation or warranty, express or implied, as to the completeness or accuracy of the Alert and assumes no
responsibility to update the Alert based upon events subsequent to the date of its publication, such as new legislation, regulations and judicial decisions.
Readers should consult legal counsel of their own choosing to discuss how these matters may relate to their individual circumstances.
 
www.lowenstein.com
 

 
© 2011 Lowenstein Sandler  PC.  In California, Lowenstein Sandler  LLP

http://www.lowenstein.com/files/Publication/eb36c92a-7d9b-491c-8adf-dc946c919b8c/Presentation/PublicationAttachment/647e8c33-afb1-4d34-ac98-e6c30f37af7d/Food%20Insurance%20Law%20Notable%20Case%20Developments.pdf
http://www.lowenstein.com/files/Publication/eb36c92a-7d9b-491c-8adf-dc946c919b8c/Presentation/PublicationAttachment/647e8c33-afb1-4d34-ac98-e6c30f37af7d/Food%20Insurance%20Law%20Notable%20Case%20Developments.pdf
http://www.lowenstein.com/files/Publication/eb36c92a-7d9b-491c-8adf-dc946c919b8c/Presentation/PublicationAttachment/647e8c33-afb1-4d34-ac98-e6c30f37af7d/Food%20Insurance%20Law%20Notable%20Case%20Developments.pdf
http://www.lowenstein.com/files/Publication/ab7b183c-f1c2-48bd-9e57-a4b84b4844ef/Presentation/PublicationAttachment/9f8392cc-397b-4cb2-bff8-b4f40990a798/Employment%20Litigation%20and%20Insurance%20Coverage.pdf
http://www.lowenstein.com/files/Publication/ab7b183c-f1c2-48bd-9e57-a4b84b4844ef/Presentation/PublicationAttachment/9f8392cc-397b-4cb2-bff8-b4f40990a798/Employment%20Litigation%20and%20Insurance%20Coverage.pdf
http://www.lowenstein.com/files/Publication/ab7b183c-f1c2-48bd-9e57-a4b84b4844ef/Presentation/PublicationAttachment/9f8392cc-397b-4cb2-bff8-b4f40990a798/Employment%20Litigation%20and%20Insurance%20Coverage.pdf
http://www.lowenstein.com/files/Publication/e6c34d24-6b48-49f3-97c2-5985b330ad31/Presentation/PublicationAttachment/fc38d1c7-724d-4046-b127-5eaffb76a7d0/Is%20Your%20Insurance%20Coverage%20FSMA%20Ready.pdf
http://www.lowenstein.com/files/Publication/e6c34d24-6b48-49f3-97c2-5985b330ad31/Presentation/PublicationAttachment/fc38d1c7-724d-4046-b127-5eaffb76a7d0/Is%20Your%20Insurance%20Coverage%20FSMA%20Ready.pdf
http://www.lowenstein.com/files/Publication/e6c34d24-6b48-49f3-97c2-5985b330ad31/Presentation/PublicationAttachment/fc38d1c7-724d-4046-b127-5eaffb76a7d0/Is%20Your%20Insurance%20Coverage%20FSMA%20Ready.pdf
http://www.lowenstein.com/files/Publication/ddff5ef7-5f55-4d32-b0b6-726a7a1e0dd4/Presentation/PublicationAttachment/9303856d-6d17-44c2-836f-7b2f0c50343d/A%20Common%20Sense%20Approach%20to%20D%26O%20Policy%20Exclusions.pdf
http://www.lowenstein.com/files/Publication/ddff5ef7-5f55-4d32-b0b6-726a7a1e0dd4/Presentation/PublicationAttachment/9303856d-6d17-44c2-836f-7b2f0c50343d/A%20Common%20Sense%20Approach%20to%20D%26O%20Policy%20Exclusions.pdf
http://www.lowenstein.com/files/Publication/ddff5ef7-5f55-4d32-b0b6-726a7a1e0dd4/Presentation/PublicationAttachment/9303856d-6d17-44c2-836f-7b2f0c50343d/A%20Common%20Sense%20Approach%20to%20D%26O%20Policy%20Exclusions.pdf
http://www.lowenstein.com/files/Publication/0749c4f9-7c3a-408e-b2b7-66a9c3b4e02a/Presentation/PublicationAttachment/560e88e1-45fc-4d67-b813-01bc7714f999/Second%20Circuit%20DO%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Committees%20and%20Inde.pdf
http://www.lowenstein.com/files/Publication/0749c4f9-7c3a-408e-b2b7-66a9c3b4e02a/Presentation/PublicationAttachment/560e88e1-45fc-4d67-b813-01bc7714f999/Second%20Circuit%20DO%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Committees%20and%20Inde.pdf
http://www.lowenstein.com/files/Publication/0749c4f9-7c3a-408e-b2b7-66a9c3b4e02a/Presentation/PublicationAttachment/560e88e1-45fc-4d67-b813-01bc7714f999/Second%20Circuit%20DO%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Committees%20and%20Inde.pdf
http://www.lowenstein.com/files/Publication/0749c4f9-7c3a-408e-b2b7-66a9c3b4e02a/Presentation/PublicationAttachment/560e88e1-45fc-4d67-b813-01bc7714f999/Second%20Circuit%20DO%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Committees%20and%20Inde.pdf
http://www.lowenstein.com/files/Publication/0749c4f9-7c3a-408e-b2b7-66a9c3b4e02a/Presentation/PublicationAttachment/560e88e1-45fc-4d67-b813-01bc7714f999/Second%20Circuit%20DO%20Insurance%20Covers%20Subpoenas%20Special%20Litigation%20Committees%20and%20Inde.pdf
http://www.lowenstein.com/files/Publication/113d9f3a-16a6-41d5-a3d7-8c09ca9e6059/Presentation/PublicationAttachment/cfc4e5bc-e304-4458-b90b-90d59c128fc8/Missouri%20Upholds%20Disclaimer%20of%20Advertising%20Insurance%20Coverage.pdf
http://www.lowenstein.com/files/Publication/113d9f3a-16a6-41d5-a3d7-8c09ca9e6059/Presentation/PublicationAttachment/cfc4e5bc-e304-4458-b90b-90d59c128fc8/Missouri%20Upholds%20Disclaimer%20of%20Advertising%20Insurance%20Coverage.pdf
http://www.lowenstein.com/files/Publication/33a51266-6ac4-4a69-9d9d-9a02020f3aa6/Presentation/PublicationAttachment/250d9ae5-c53a-4e98-9414-a22e32bac083/DO%20Coverage%20At%20Little%20Or%20No%20Additional%20Cost.pdf
http://www.lowenstein.com/files/Publication/33a51266-6ac4-4a69-9d9d-9a02020f3aa6/Presentation/PublicationAttachment/250d9ae5-c53a-4e98-9414-a22e32bac083/DO%20Coverage%20At%20Little%20Or%20No%20Additional%20Cost.pdf
http://www.lowenstein.com/files/Publication/33a51266-6ac4-4a69-9d9d-9a02020f3aa6/Presentation/PublicationAttachment/250d9ae5-c53a-4e98-9414-a22e32bac083/DO%20Coverage%20At%20Little%20Or%20No%20Additional%20Cost.pdf
mailto:addressupdate@lowenstein.com
http://www.lowenstein.com/

	lowenstein.com
	Insurance Alert: Product Recall Insurance – Court Upholds Another Coverage Denial


