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INTEREST OF AMICI

The Cato Institute was established in 1977 as a nonpartisan public policy research
foundation dedicated to advancing the principles of individual liberty, free markets, and lim-
ited government. Cato’s Center for Constitutional Studies was established in 1989 to help
restore the principles of limited constitutional government and to secure those rights, both
enumerated and unenumerated, that are the foundation of individual liberty. Toward those
ends the Institute and the Center undertake a wide variety of publications and programs. The
instant cases are of central interest to Cato and the Center because they present issues going
to the very heart of the First Amendment and will likely result in a once-in-a-generation re-
examination of the Constitution’s treatment of political speech.

The Institute for Justice (“1J”’) was founded in 1991 and is our nation’s only libertar-
ian public interest law firm, defending basic individual rights such as economic liberty, pri-
vate property rights, and the right to free speech. 1J seeks a rule of law under which indi-
viduals can control their destinies as free and responsible members of society. 1J works to
advance its ideals through both the courts and the mainstream media, forging greater public
appreciation for economic liberty, private property, school choice, free speech, and individ-
ual initiative and responsibility versus government mandate. This case involves just such a
fundamental clash between public freedom of speech and government mandates, and thus

touches the very core of 1J’s purposes and ideals.
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ARGUMENT

Current jurisprudence regarding freedom of speech and association related to elec-
tions is a mass of contradictions and confusion. Those problems stem largely from several
fundamental inconsistencies in Buckley v. Valeo, 424 U.S. 1 (1976). Both time and analysis
have demonstrated that various aspects of Buckley are untenable and indefensible. The cur-
rent cases, challenging the sweeping regulations of political speech and association adopted
in the Bipartisan Campaign Reform Act of 2002 (“BCRA”), present both this Court and the
Supreme Court with a vital opportunity to return to core First Amendment principles and ei-
ther eliminate or at least minimize the contradictions in Buckley and its progeny.

While this Court obviously cannot overrule Supreme Court precedent, it certainly has
no obligation to extend the contradictory elements of Buckley further in the wrong direction.
At a minimum, when faced with conflicting principles in Supreme Court precedent, this
Court should apply the principle that is truest to the Constitution and refuse to extrapolate
from principles that conflict with First Amendment fundamentals. Cf. Bendix Autolite Corp.
v. Midwesco Enterprises, 468 U.S. 888, 897 (1988) (Scalia, J., concurring in the judgment)
(it would do “no damage to the interests protected by the doctrine of stare decisis” to aban-
don a particular approach to negative Commerce Clause cases, leaving “[i]ssues already de-
cided ... untouched” and adopting a “more appropriate” analysis for the future).

Furthermore, the unusual procedural posture of this case — direct, inevitable, and ex-
pedited appeal to the Supreme Court, BCRA § 403(a) — gives this Court greater leeway in
dealing with tenuous precedent. Given the BCRA’s blunt challenge to prior First Amend-
ment jurisprudence and its short-circuiting of the usual process of court of appeals percola-

tion and discretionary Supreme Court review, a candid and thorough treatment by this Court
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of the Constitution’s requirements will provide a greater service to the Supreme Court than
would rote application of questionable precedent.

1. GENUINE STRICT SCRUTINY SHOULD APPLY TO ALL RESTRICTIONS ON ELECTION-
RELATED SPEECH AND ASSOCIATION.

It is a cornerstone of the First Amendment that restrictions on political speech and as-
sociation are subject to strict judicial scrutiny. Yet Buckley applied a lower level of scrutiny
to restrictions on campaign contributions than it did to restrictions on other types of expendi-
tures for election-related speech. Such differential scrutiny was based on non-existent or ir-
relevant distinctions between contributions and expenditures and departs from fundamental
First Amendment principles. Strict scrutiny should apply uniformly to all restrictions on po-
litical speech and association, including restrictions on campaign contributions.

As Buckley at least initially recognized, both contributions and expenditures “operate
in an area of the most fundamental First Amendment activities,” in which the “First Amend-
ment affords the broadest protection” for both individual expression and the “fundamental”
right to associate. 424 U.S. at 14, 25. Buckley also correctly recognized that the ability to
expend money to generate speech and to associate and pool money for group speech were
fully protected by the First Amendment. Id. at 15-19. As with many rights, exercising the
right to speak almost always costs money, especially if the speaker intends to reach a large
audience. The right to speak thus necessarily encompasses the right to pay for speech or the
distribution of speech, just as the right to counsel encompasses the right to hire a lawyer and
the right to free exercise of religion includes the right to contribute to a church. In each of
those cases the expenditure or contribution is protected not because “money is speech” or
“money is a lawyer,” or “money is religion,” but rather because the expenditure of money is

part of the exercise of the right to speak, to counsel, or to free exercise of religion.



Document hosted at JDSU PRA
http://www.jdsupra.com/post/documentViewer.aspx?fid=5a4d0d34-d885-4013-9781-998a8e227be0

Yet despite its recognition of such bedrock principles, Buckley offered only inconsis-
tent fidelity to those principles, applying strict scrutiny to expenditure restrictions while
applying a much diluted level of scrutiny to restrictions on contributions. 424 U.S. at 25;
Nixon v. Shrink Missouri Government PAC, 528 U.S. 377, 386 (2000) (“Precision about the
relative rigor of the standard to review contribution limits was not a pretense of the Buckley
per curiam opinion. ... While we did not then say in so many words that different standards
might govern expenditure and contribution limits affecting associational rights, we have
since then said ... ‘that restrictions on contributions require less compelling justification than

299

restrictions on independent spending.’”) (citation omitted).

Buckley’s diluted scrutiny for contribution restrictions was based on the assertions
that contributions involve only symbolic speech, that any speech resulting from contributions
is merely contingent speech by someone other than the contributor, and that any burdens im-
posed by contribution restrictions are only marginal. 424 U.S. at 21-22. Those assertions,
however, are both wrong and irrelevant to the level of scrutiny to be applied.

The claim that the only First Amendment interest at issue with contributions is the
“undifferentiated symbolic act of contributing,” unrelated to the amount of the contribution,
424 U.S. at 21, is simply incorrect, and even Buckley itself later acknowledges that “[m]aking
a contribution ... enables like-minded persons to pool their resources in furtherance of com-
mon political goals.” Id. at 22. Just as with contributions to other advocacy groups, cam-
paign contributors form part of an expressive association organized around a favored candi-
date who is both an object of the collective speech as well as a unifying spokesperson or co-

ordinator for such speech. Contributors thus “speak” not merely symbolically through the act

of contributing, but also through the very speech funded by the contribution, which will in-
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deed vary in both scope and reach according to the amount, rather than the mere fact, of con-
tributions. And even if Buckley’s characterization of contributions were accurate, contribu-
tions to candidates would be no different from contributions to other speakers or groups as
far as the First Amendment interests involved. The supposedly undifferentiated and sym-
bolic nature of contributions in general thus cannot explain the lower scrutiny applied to con-
tributions to candidates rather than to other associations.

Buckley’s claim that the connection between contributions and speech is contingent
upon whether contributions are “spent by a candidate or an association to present views to
the voters,” and its disparagement of the resulting expression as involving only “speech by
someone other than the contributor,” 424 U.S. at 21, is once again wrong and irrelevant to the
standard of scrutiny to be applied. Unlike gifts or bribes, campaign contributions can be
spent only to support campaign-related expression. Furthermore, those contributions and
only implicate purported government interests only when they are spent to generate expres-
sion. Any contingent connection between candidates and the ensuing speech thus is irrele-
vant to the First Amendment inquiry. And while it is true that it may be the candidate doing
the literal speaking that results from contributions, it is emphatically not true that such speech
is only that of the candidate, rather than the speech of both the candidate and the contributors
combined. NAACP v. Alabama, 357 U.S. 449, 460 (1958) (association “and its members are
in every practical sense identical,” it “is but the medium through which its individual mem-
bers seek to make more effective the expression of their own views”); see also, Buckley, 424
U.S. at 22 (role of associations is to “effectively amplify[] the voice of their adherents”);
Nixon, 528 U.S. at 415 (Thomas, J., dissenting) (“a contribution, by amplifying the voice of

the candidate, helps to ensure the dissemination of the messages that the contributor wishes
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to convey”). The fact that someone other than the multiple contributors utters the final words
does not diminish the expressive interest of the contributors. In any event, neither the added
step required to convert contributions into speech nor the use of third parties to perform the
final act of speaking distinguishes contributions from other forms of expenditures for speech.
Such factors are thus incapable of justifying the differential scrutiny applied to restrictions on
contributions and expenditures.

Buckley’s third asserted distinction that contribution restrictions have only a marginal
impact on political expression, 424 U.S. at 21-22, is no more tenable than the previous two.
The size of the First Amendment burden imposed by contribution restrictions is not so slight
as Buckley suggests, and in any event the magnitude, as opposed to the character, of a speech
restriction has nothing to do with the standard of scrutiny applied.

Contrary to Buckley’s suggestion, a contribution limit is not merely an “indirect[]”
burden on campaign speech, “making it relatively more difficult for candidates to raise large
amounts of money.” 424 U.S. at 26 n. 27. There is nothing indirect in conditioning the
amount of a candidate’s expression on his ability “to raise funds from a greater number of
persons,” and there is nothing indirect in “compel[ling] people who would otherwise con-
tribute amounts greater than the statutory limits to expend such funds on direct political ex-
pression.” Id. at 21-22. Rather, allowing speakers to raise and pool money only by bits and
pieces, and doing so precisely because such money will be used for political speech, quite
directly offends the First Amendment and burdens speech and association.

Whether direct or indirect, however, the burden is substantial just the same, particu-
larly where the aggregation of large amounts of money is essential for access to “expensive

modes of communication” such as television, radio, and other mass media, which are “indis-
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pensable instruments of effective political speech.” Buckley, 424 U.S. at 19. Requiring a
gardener to water a garden with a thimble rather than a pitcher plainly would burden the pro-
duction of flowers, and so too with contribution limits and the production of speech. Contri-
bution limits necessarily increase the time and expense a candidate must devote to raising
money for substantive campaign speech and divert such time and expense from what the
candidate would otherwise discuss in support of his or her election. And they increase the
burden on contributors as well, who must now search for a less effective means of combining
is support of a shared message and are likely to find numerous alternative avenues of associa-
tion and collective speech foreclosed as well.

Even if “indirect,” the “burden here is hardly incidental to speech” as would be some
otherwise valid regulation of conduct. Riley v. National Federation of the Blind of North
Carolina, Inc., 487 U.S. 781, 790 n. 5 (1988)." Campaign contributions are especially in-
tended to generate political speech and the only value they carry for a candidate is to enable
speech that will persuade the voters to elect that candidate. All restrictions imposed because
of the communicative impact of the affected expression should be strictly scrutinized.

Finally, the size of the First Amendment burden goes to the balancing element of
whether a restriction is more burdensome than necessary to achieve a compelling interest, not

to the standard of scrutiny. Even a trifling speech tax discriminatorily imposed on messages

' The burden here is imposed directly on upon money targeted for communication, and not on the
raising of money in general. That is what distinguishes contribution restrictions from generally appli-
cable income taxes, which are not targeted to speech related income. The general tax example — i.e.,
a regulation on general conduct that has an incidental effect on speech — falls within the analysis of
United States v. O’Brien, 391 U.S. 367, 377 (1968). But a restriction specifically on raising of
money for speech and imposed precisely because such money will be spent on speech — i.e., because
of its communicative impact — completely fails the O Brien test. Id. at 382.

7
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critical of the government would be subject to strict scrutiny regardless of the size of the bur-
den on such speech.

The inconsistency of Buckley’s expenditure/contribution dichotomy also can be seen
in the treatment of certain expenditures as if they were merely contributions despite the total
inapplicability of Buckley’s own supposedly defining criteria. For example, expenditures for
so-called “express advocacy” of the election or defeat of a candidate are restricted to a
greater extent than other expenditures for speech and are given the type of diminished protec-
tion provided to “contributions” rather than expenditures. Buckley, 424 U.S. at 43, 44 n. 52.
Yet express advocacy is not contingent on any subsequent act by the candidate, is neither
symbolic nor by proxy, and directly varies in quantity and reach with the amount of money
expended. Treating expenditures for express advocacy as contributions thus is an internally
inconsistent fiction that weakens protection for such direct speech. But there is no excuse for
placing such a thumb on the scales given that “[a]dvocacy of the election or defeat of candi-
dates for federal office is no less entitled to protection under the First Amendment than the
discussion of political policy generally or advocacy of the passage or defeat of legislation.”
Buckley, 424 U.S. at 48.% If there is a difference in the government interest threatened by
such speech, that difference should be evaluated under normal strict scrutiny by asking

whether the interest is compelling and the remedy narrowly tailored.?

? But for Buckley’s recognition of that basic principle, it could be made a crime for an individual — not
merely a corporation or labor union — to take out a small newspaper advertisement that read “Vote for
Harry Browne.” See 424 U.S. at 40.

* Coordinated expenditures are another example of direct speech and direct association being scruti-
nized under the lesser standards applied to contributions despite the complete absence of the distin-
guishing factors of contributions. That such expenditures might have a greater influence on a candi-
date, or are restricted in order to prevent “circumvention” of the contribution limits, does not lower
the First Amendment bar, but at most increases the governmental interest to be weighed within the

8
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In the end, the speech and association interests are fundamentally identical for expen-
ditures and contributions that can only be used to support speech. The line separating expen-
ditures and contributions is incoherent. Both should be afforded the “fullest and most urgent
application” of the First Amendment, Monitor Patriot Co. v. Roy, 401 U.S. 265, 272 (1971),
and restrictions on either should be subject to no less than the full force of strict scrutiny.
Indeed, content-based restrictions on such core political speech and association should be per
se invalid under the First Amendment, with no further inquiry or balancing required. Repub-
lican Party of Minnesota v. White, 122 S. Ct. 2528, 2544 (2002) (Kennedy, J., concurring).
Diluting the standard of scrutiny for contribution restrictions in order to bolster otherwise
deficient justifications for restricting speech and association is impermissible under the First
Amendment and contrary to basic notions of principled adjudication. Moreover, changing
the standard of balancing based on factors already accounted for within the balance is simply
ad hoc decision-making at its worst.

1. EXPRESSIVE ASSOCIATION AND COLLECTIVE SPEECH SHouLD BE EVALUATED
CONSISTENTLY AND PROTECTIVELY.

Another of Buckley’s unfortunate legacies is the inconsistent treatment of multiple
forms of collective speech. While Buckley and later cases applied strict scrutiny to restric-
tions on speech by private associations in general, the Court had given less First Amendment
protection to political parties and committees, corporations, and labor unions. See FEC v.

Massachusetts Citizens for Life, Inc., 479 U.S. 238, 252-53, 256-60 (1986) (“MCLF™).

existing parameters of strict scrutiny. Although contribution limits themselves may have survived a
lower level of scrutiny, coordinated expenditure restrictions serving the same interests once-removed
might not survive true strict scrutiny. See Buckley, 424 U.S. at 44-45.

9
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Funds raised by political parties for expression are, of course, no different than funds
for expression raised by any other association. Cases since Buckley have confirmed that
strict scrutiny applies to restrictions on fundraising by other private associations. See, e.g.,
MCLF, 479 U.S. at 254-55, 256. Yet such cases offer no cogent basis for applying lesser
scrutiny to fundraising restrictions burdening political party speech. The influence of politi-
cal parties over a candidate who is a member of that party is hardly a negative consideration
under the First Amendment, but rather is no more than a description of free association. A
candidate who chooses party association is “a standard bearer who best represents the party’s
ideologies and preferences,” Eu v. San Francisco County Democratic Central Committee,
489 U.S. 214, 223 (1989) (citations and internal quotation marks omitted), and thus ought to
reflect and be influenced by those preferences. Furthermore, any concern over the influence
of large donors on the views of a political party is hardly improper influence, but rather is the
inevitable consequence of economic and social disparities. Such disparate influence would
exist in the case of large donors to any expressive association, and does not offer any basis
for distinguishing political parties from all other associations.

As with restrictions on political party speech, there is likewise no justification for re-
duced scrutiny of restrictions on political speech by business corporations and labor unions.
Those entities are vital associations based on the shared interests of their members — assum-
ing voluntary purchase of stock by shareholders or payment of membership dues by workers.
That those interests are largely economic does nothing to diminish their constitutional status.
Political advocacy and speech driven by economic perspectives are likely universal and in

any event are no different than speech motivated by less worldly concerns. Cf. NAACP v.

10
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Alabama, 357 U.S. at 460 (“it is immaterial whether the beliefs sought to be advanced by as-
sociation pertain to political, economic, religious or cultural matters”).

The notion that corporate and union speech is somehow not a valid reflection of the
interests of the shareholders or members, MCLF, 479 U.S. at 258, 260, simply ignores that
such agency issues are inherent to all associations and do not diminish the speech interests
involved so long as association is voluntary. All shareholders and members are free to re-
main affiliated or not, and do so knowing that the entity is authorized to speak and will do so
in furtherance of the collective economic interests that it represents. That individuals may
have other interests that conflict with their economic interests in a corporation or union — and
hence conflict with a corporation’s or union’s speech — simply puts them to the choice of
which interests are more important to them and thus whether to continue or terminate their
association. That same choice is presented by all forms of association.

The further suggestion by some that corporations and unions must be foreclosed from
engaging in certain political speech in order to limit the influence of such wealthy entities is
not only inadequate as a justification for lesser scrutiny, it is a reason itself to invalidate re-
strictions on such speech. Though failing in its application, Buckley at least correctly recog-
nized that government may not “restrict the speech of some elements of our society in order
to enhance the relative voice of others.” 424 U.S. at 48. That, said Buckley, is “wholly for-
eign to the First Amendment,” the protections of which “cannot properly be made to depend
on a person’s financial ability to engage in public discussion.” Id. at 48-49.

Disparagement of certain private associations as being “special,” rather than ordinary,
interests — with the implication that those interests are somehow narrower and less valid —

flies in the face of free-association principles and case law. Whatever the unifying ideas or

11
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interests that motivate a particular association’s expression, the government simply has no
power to regulate speech on the basis of its satisfaction or dissatisfaction with those ideas or
motives. Nor can government apply differential standards to the expression of certain asso-
ciations in order to correct a perception that those associations command resources dispro-
portionate to the strength or support behind their ideas. The notion of equalizing the speech
of groups based on the number of persons supporting such groups was advanced without suc-
cess in Buckley, 424 U.S. at 17, and manipulating the relative ability to speak for different
groups “is a decidedly fatal objective.” Hurley v. Irish-American Gay, Lesbian and Bisexual
Group of Boston, 515 U.S. 557, 579 (1995). The law “is not free to interfere with speech for
no better reason than promoting an approved message or discouraging a disfavored one,
however enlightened either purpose may strike the government.” Id.*

Furthermore, the supposedly narrow motives and interests of different groups not
only fails to diminish the constitutional protection for their expressive activities, it is actually
a central and important assumption of the Framers and a key aspect of the checks and bal-
ances of our Constitution. Those checks and balances are designed to promote a multiplicity
of competing factions in order to block domination by any single faction. Indeed, Madison’s

greatest concern regarding the “violence of faction” was not the proliferation of many small

* Different considerations would apply to associations engaging in a mixture of expressive and non-
expressive activity. Laws and regulations targeted at non-expressive conduct of certain associations —
say terrorist groups — that impose an incidental burden on expression would be evaluated under the
familiar O Brien test for such mixed-effect laws. Of course, in this case, the O Brien test is inappli-
cable for the same reason it was rejected in Buckley — the challenged laws are specifically and inten-
tionally aimed at expression, and the expressive consequences of contributions and expenditures for
speech, rather than at conduct itself. See Buckley, 424 U.S. at 17 (“Even if the categorization of the
expenditure of money as conduct were accepted, the limitations challenged here would not meet the
O’Brien test because the governmental interests advanced in support of the Act involve ‘suppressing
communication.’”).

12
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factions, but the “superior force of an interested majority.” Federalist No. 10, The Federalist
Papers 45 (Rossiter & Kesler eds. 1999). Madison correctly recognized that “the causes of
faction cannot be removed and that relief is only to be sought in the means of controlling its
effects.” Id. at 48 (emphasis in original). The solution is not to replace conflicting factions
with a single majority faction of the public, but rather to render any potential majority faction
“unable to concert and carry into effect schemes of oppression.” Id. at 49. Any supposed
concern with “special” interests thus misunderstands the entire problem of faction as it con-
cerned the Founders. Far from being compelling, a desire to decrease special interests is
anathema to the “republican remedy for the disease[]” of factionalism. Id. at 52.

In the end, all voluntary associations, whatever their primary motivating concerns and
actual or potential wealth, collectivize and amplify the speech of their associates. Their ex-
pressive activity should be equally protected by the First Amendment.

1. DiScCLOSURE RULES UNNECESSARILY TRAMPLE PROTECTED ANONYMITY AND
ASSOCIATIONAL PRIVACY.

Buckley’s casual approval of numerous disclosure requirements for speakers and con-
tributors is inconsistent with the recognition of the right to engage in anonymous speech and
associational privacy as essential aspects of the freedom of speech and association. Forcing
speakers to reveal their identities both compels and restricts speech — they are compelled to
say more than they would choose on their own, and they may be deterred from speaking at all
if, by revealing their identities, they may expose themselves to various forms of harassment
or retaliation for their views. Because of such concerns, the First Amendment protects the

rights of individuals to engage in anonymous speech. See Watchtower Bible and Tract Soci-

ety of New York v. Village of Stratton, 122 S. Ct. 2080, 2089-90 (2002); McIntyre v. Ohio
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Elections Comm’n, 514 U.S. 334 (1995). Similar concerns underlay First Amendment pro-
tection of the right to associational privacy. As the Supreme Court has observed,
It is hardly a novel perception that compelled disclosure of affiliation
with groups engaged in advocacy may constitute as effective a re-
straint on freedom of association .... This Court has recognized the vi-
tal relationship between freedom to associate and privacy in one’s as-
sociations. ... Inviolability of privacy in group association may in

many circumstances be indispensable to preservation of freedom of as-
sociation, particularly where a group espouses dissident beliefs.

NAACP v. Alabama, 357 U.S. at 462.

Notwithstanding the protection afforded anonymous speech and associational pri-
vacy, Buckley upheld various disclosure requirements on the grounds that contribution dis-
closures (1) provide a means of gathering data essential to detecting violations of the contri-
bution limits themselves; (2) deter actual corruption and avoid the appearance of corruption
by publicizing large contributions and expenditures and thus discouraging their use for seek-
ing political favor; and (3) provide information to the electorate regarding who supports a
candidate and thus supposedly reveal something about the candidates views and about the
interests to which he might be responsive. 424 U.S. at 66-68.

Those justifications fail to offer an adequate basis for depriving speakers and con-
tributors of their rights to anonymity and association privacy. First, the interest in enforcing
contribution limits might well be a valid concern if, but only if, such limits are themselves
valid restrictions on speech. Cf. Buckley, 424 U.S. at 75-76 (discussing disclosure related to
invalid expenditure limits). That condition is doubtful given proper First Amendment scru-
tiny, supra Part I, and a correct understanding of the quite narrow government interest in
preventing corruption. And even if contribution limits continue to be upheld as valid, en-

forcement concerns are more than adequately addressed by record-keeping and limited dis-
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closure to enforcement authorities themselves. Further disclosure to the public substantially
adds to the speech burden without appreciably aiding enforcement of contribution limits.

Second, the alleged interest in deterring corruption and the appearance of corruption
is particularly inapt if contribution limits themselves are upheld. The restrictions are so low
as to eliminate even the speculative suggestion that the underlying contributions would influ-
ence a candidate. In any event, even in the absence of limits, large contributions and expendi-
tures for speech are simply not corrupt, regardless of whether they are given in exchange for
political favor. See infra Part IV.

Third, the information value provided by disclosure is simply not an adequate basis
for government restriction or compulsion of speech and association. Insofar as disclosure is
meant to provide information about the contributors or expenders themselves, control over
such information is squarely part of First Amendment freedoms. McIntyre, 514 U.S. at 342
(“[A]n author’s decision to remain anonymous, like other decisions concerning omissions or
additions to the content of a publication, is an aspect of the freedom of speech protected by
the First Amendment.”). And insofar as it is meant to provide information about a candi-
date, that benefit is far too attenuated to impose First Amendment burdens on third parties
making contributions or expenditures. To obtain information about candidates, it is the can-
didates themselves who should be required to disclose contributions, and if a contribution is
made anonymously, that fact itself can be disclosed without further requiring identification of
the donor.” A candidate accepting large amounts of anonymous donations may well be sus-

pect, but the public can judge that for themselves and vote accordingly.

> If the contributor revealed his or her identity to the candidate, but asked for that information to be
withheld, then disclosure of that circumstance too could be required without disclosing the contribu-
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V. THE GOVERNMENT’S INTEREST IN PREVENTING CORRUPTION IS TOO-BROADLY

DEFINED AND MAY NOT INCLUDE INTERFERING WITH THE INHERENT DEMOCRATIC
BARGAIN BETWEEN ELECTED OFFICIALS AND THEIR SUPPORTERS.

In addition to applying inconsistent scrutiny to restrictions on speech and association,
much of the difficulty in recent campaign finance jurisprudence stems from a flawed concep-
tion of the governmental interests at stake. While speaking broadly of an interest in prevent-
ing corruption or the appearance of corruption, see, e.g., Buckley, 424 U.S. at 25-27, the
cases offer no cogent definition of corruption and no significant analysis as to why prevent-
ing the mere appearance of corruption is a compelling interest under the First Amendment.

Any compelling government interest in preventing corruption of elected officials is
limited to instances of quid pro quo bribery of actual or potential office-holders. Bribery, in
turn, occurs only when value is given to candidates or office holders for personal use. Bribes
do not include contributions and expenditures that are dedicated solely to generating political
speech. Nor do they include the value of speech in persuading the citizenry to elect a candi-
date. While speech, like votes themselves, may well be exchanged for official action, such

exchanges are the essence of democracy and may not be redefined, ipse dixit, as “corrupt.”

A. Democracy Is a Quid Pro Quo between Elected Officials and
Members of the Public.

Democracy in general, and elections in particular, are, by definition, an exchange be-
tween candidates and the citizens that elect them. Every candidate for office necessarily says
to voters: “Give me your vote, give me a job as your representative, and I will give you

something in return.” Different candidates offer different things in exchange for being given

tor’s identity. Of course, a candidate who disclosed having agreed to conceal the identity of a known
donor from the public, would quite likely lose the trust of numerous voters if it truly appears corrupt.
Concerns regarding such contributions are thus self-correcting at the ballot box.
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their jobs. Some promise to lower taxes, some to provide more social services; some prom-
ise to fight for abortion rights, others to fight against abortion; some promise to bring more
public works to their jurisdiction, others to reduce “pork™ in politics. As a practical matter,
the exchange is structured much like a solicitation of a bribe: “I will take official actions that
you desire if you give me your votes (and hence a job).” And from the voters’ side the ex-
change likewise looks like a bribe: “We will give you our votes (and hence a job) if you
agree to give us something we want.” Yet we never consider such exchanges to be actual
bribes even in the face of a blatant quid pro quo — vote for me and I promise to do X; we will
vote for you if you promise to do X — because there is nothing improper about the exchange.
In fact, the exchange is precisely what we want and expect it to be. Voters are entitled to
vote for candidates responsive to their desires, and candidates are entitled to respond to those
desires through lawful official action. That is the entire point of representative democracy.
Our constitutional democracy also relies on the core premise, endorsed through the
First Amendment, that politicians and the public will be influenced not just by the periodic
votes of the citizenry, but also by the public political speech of competing interest groups and
individuals. Sometimes such speech is designed to persuade politicians to take a particular
stance on various matters within their authority, and sometimes it is designed to persuade the
public to vote for or against politicians based on their stances on such matters. In both cases
the speech may influence the conduct of elected officials or the conduct of the voting public
(thereby changing the identity and views of elected officials). Such influence is an inherent
and desirable element of a democracy whereby changes in government are brought about
through speech and elections rather than through force. Just as with votes, speech is rou-

tinely exchanged for the promise and performance of official conduct. A newspaper that
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says it will only endorse a candidate who pledges to vote (for/against) abortion rights, a citi-
zens’ group that says it will endorse a candidate that pledges not to raise taxes, and a candi-
date that promises to increase law enforcement in exchange for the endorsement of a re-
spected anti-crime advocate, all are engaged in the same — and entirely proper — exchange
that forms the election process itself.

Such fundamental quid pro quo exchanges — political support and votes in return for
desired official action — embody representative government. They are neither improper nor
corrupt, and may not be redefined as such without abandoning both elections and the First
Amendment. Any government interest based on contrary assumptions is not compelling, not

substantial, and not even valid.

B. Exchanges Mediated through Speech Are Not Corrupt.

The primary government interests asserted in support of campaign finance restrictions
are the prevention of the corruption or the appearance of corruption. But those asserted in-
terests are so poorly conceived and defined that they fail to differentiate cogently between
proper and improper influence on government officials. It is Amici’s position that any influ-
ence over candidates that is mediated through political speech or lawfully cast votes, and
which provides to the candidate only the benefit or detriment of victory or defeat in an elec-
tion for public office, is not corrupt, even when exercised in the form of a quid pro quo.

In addressing the asserted problem of corruption, Buckley focused on “the real or
imagined coercive influence of large financial contributions on candidates’ positions and on
their actions if elected to office.” 424 U.S. at 25. But saying that something has an influence
on candidates’ positions and eventual actions is a far cry from demonstrating that such an

influence is improper, much less corrupt. As with the asserted interest in judicial impartiality
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discussed in Republican Party of Minnesota, advocates of campaign speech restrictions are
“rather vague” about what they mean by corruption and yet “[c]larity on this point is essen-
tial before we can decide whether” corruption is “indeed a compelling state interest, and, if
so, whether the [restriction at issue] is narrowly tailored to achieve it.” 122 S. Ct. at 2535.
Many things have an influence — indeed, even a coercive influence — on candidates’
positions and actions, yet few would be considered improper. Public opinion is the most ob-
vious example of something that might “coercively” influence a candidate — at least any can-
didate that takes seriously his or her role as a representative of constituents and who has any
interest in being elected or re-elected. Such influence is inherent where free elections are
used to choose representatives. We are ordinarily quite pleased by the fact that government
is responsive to the will of the people rather to the autocratic views of a particular official.
Given the inherent exchanges between citizens and their elected representatives, “cor-
ruption” cannot be defined as merely a quid pro quo involving valid action by elected offi-
cials as the back end of the exchange. Such a definition would define virtually all behavior
by elected officials as corrupt and would indict the Constitution itself. In order to have a use-
ful and coherent definition of corruption, the concept must be limited to official action ex-
changed for some private advantage, not simply the very public advantage of getting elected.
Assistance in attaining electoral success cannot be considered an improper means of
influence over a candidate. Neither then can campaign contributions that fund speech in-
tended to provide such success by persuading voters to support a particular candidate. While
it is true that it costs considerable money to use mass-communications media to reach out to
the public, the only value of that money is in providing speech and persuading voters. If a

candidate were to receive contributions for some personal use such as buying jewels or fancy
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cars, that would indeed be a bribe. But contributions that assist the candidate in getting
elected are no different than endorsements or votes.® Because the assistance is channeled
through the uniquely protected medium of political speech, it cannot be deemed corrupt.

An alternative basis for imagining contributions to be corrupt stems not from their
form — money for speech as opposed to the giving of endorsements or votes — but rather from
the perception that persons or groups providing especially large contributions for political
speech will somehow have disproportionate leverage over candidates than would persons or
groups offering less electoral assistance. But speech having unequal influence on the public,
and hence unequal value to candidates, comes in many shapes — speech by the media, speech
by celebrities, speech by religious leaders, and speech by the economically successful.
Whether through differences in access, quantity, or credibility, the impact of speech will nec-
essarily vary. But the First Amendment places its trust in the public, not government, to sort
it all out in the end. And if an elected official is more responsive to those constituents that
have a greater impact in persuading the public to vote for him or her, that is not corruption —
that is simply politics. Disparities in influence are the inevitable consequence of differences
in wealth, intelligence, popularity, motivation, and a hundred other factors. Such disparities
might be addressed through means such as education, economic opportunity, and the like, but
they can never be eliminated in a free society.

Even if disparities in actual or apparent influence are troubling, the government may

not attempt to equalize the political strength of different elements in society by restricting the

® BCRA § 313 contains a provision that states a “contribution or donation described in subsection (a)
shall not be converted by any person to personal use.” That provision reflects the essential demarca-
tion between corrupt and non-corrupt payments to candidates.
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voice of some to enhance the voice of others. Buckley, 424 U.S. at 48-49. The First
Amendment uniquely and especially condones political influence mediated through speech
and forbids government manipulation of that aspect of the political process. However imper-
fect or worrisome a system built on such influence may be, it is the system the Constitution
established, it is better than the alternatives, and it may not simply be redefined as “corrupt”

in order to avoid the First Amendment.

C. Eliminating the Mere Appearance of Corruption, as Opposed to
Actual Corruption, Is Not a Compelling Government Interest.

Absent a demonstrable interest in preventing actual corruption, campaign-related re-
strictions are alleged to serve the interest of avoiding a public perception of unproven corrup-
tion — the mere “appearance of corruption,” Buckley, 424 U.S. at 27 — that might shake confi-
dence in our democratic institutions. But mere public suspicions or misperceptions of cor-
ruption surrounding contributions and expenditures for political speech is no basis for ignor-
ing the constitutional scheme. Rather, the proper answer to such misperception is either
more speech, the election of candidates voluntarily practicing the public’s notion of virtue,
or, ultimately, a constitutional amendment if the existing system cannot hold the public’s
confidence. In no event are public misperceptions a justification for distorting constitutional
provisions set out precisely to resist even the strongly held desires of a temporal majority.

Perhaps the most obvious illustration of that principle is to ask whether the govern-
ment could prevent citizens, the press, or anyone else from criticizing elected officials for
being corrupt because they kow-tow to political polls, they favor special (or ordinary) inter-
ests within their own state, or they favor persons who voted for them. The factual aspect of
such criticism would plainly be true, although many would presumably argue with the char-

acterization of such behavior as “corrupt.” But regardless of whether such criticism caused
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the public to believe — rightly or wrongly — that elected officials were corrupt, there is simply
no conceivable basis for restricting such speech without violating the First Amendment.”

If the danger from exposing or imagining a corrupt government is so great, then there
should be ample incentive for more speech to counter such danger. And if more speech is
insufficient to mitigate the public’s contempt and distrust for the government, and to restore
its confidence in our constitutional system, then presumably there will be sufficient support
and motivation for a constitutional amendment.®

V. APPLICATION OF GENERAL PRINCIPLES TO SPECIFIC SECTIONS OF THE BCRA.

Under the proper First Amendment framework for evaluating restrictions on speech
and association, numerous provisions of the BCRA are unconstitutional. The results of a
First Amendment evaluation of several of the BCRA’s more troubling provisions are set out
below, organized according to the BCRA’s separate Titles. Applying the proper scrutiny and
a narrowed understanding of what constitutes actual corruption, few provisions survive.

BCRA Title I: Soft-Money Prohibitions. Because political parties are private ex-

pressive associations entitled to full First Amendment protection, the restrictions in BCRA

’ The weight given to the appearance of corruption in United States Civil Service Commission v. Na-
tional Association of Letter Carriers involved partisan conduct by non-elected civil service employ-
ees charged with administering the law, 413 U.S. 548, 564-65 (1973), (emphasis added), and cannot
credibly be translated to the behavior of elected officials who make the law, who are necessarily po-
litical, and who can and should favor the positions of their political supporters. Law-making is fre-
quently more of an exercise in political power than administrative fairness. Concerns over such
things as undue favoritism or imposing unequal burdens on property ought to be handled by the con-
stitutional checks of the Equal Protection and Takings Clauses, as well as by the next election cycle.

¥ Buckley’s concern with eliminating “the opportunity for abuse inherent in the process of raising
large monetary contributions,” 424 U.S. at 30 (emphasis added), is distinct from concern with mere
appearances and, properly understood, carries more weight. The only true opportunity for “abuse” of
campaign contributions is their potential conversion by the candidate to private and personal use,
which can be handled by a direct prohibition of such conversion and audit procedures sufficient to
enforce that prohibition. Any lingering risk of conversion is not even addressed by contribution lim-
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§ 101 on their collection and expenditure of funds earmarked for political speech must be
subject to strict scrutiny. Those restrictions would also fail such scrutiny because the gov-
ernment’s interest is virtually non-existent given that, as explained in Part II, political party
speech and private influence over such speech are not even remotely corrupt.

Disclosure Requirements. The requirement that political committees disclose the
identities of contributors, BCRA § 103(a), impairs fundamental First Amendment rights of
anonymity and associational privacy without adequate government interest or justification.
With contribution limits in place, disclosure serves virtually no purpose. And even without
contribution limits, any legitimate interest in revealing a candidate’s sources of support is
adequately served by requiring disclosure of the acceptance and amounts of anonymous con-
tributions without requiring disclosure of the identities of the contributors.

BCRA Title II: Restrictions on Electioneering Communications. Disclosure and
segregated funding requirements triggered by electioneering communications, BCRA
§§ 201(a), 211, 212, also impair the rights to anonymity, associational privacy, and expres-
sive association in general. The fact that the restrictions are triggered by the content and pre-
sumed communicative impact of the speech involved renders them subject to strict scrutiny.
Because electioneering communications are simply not corrupt, restrictions triggered by such
communications serve no legitimate, much less compelling, purpose.

Coordinated Expenditures. Restrictions on broadly defined coordinated expendi-

tures, BCRA §§ 202, 213 & 214, involve direct restrictions on speech and association subject

its and is not a compelling interest. Cf. Buckley, 424 U.S. at 56 (“no indication that substantial crimi-
nal penalties” and publicity would be “insufficient to police” contribution limits).
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to full strict scrutiny. Such coordinated speech is not at all corrupt and thus restrictions can-
not survive proper First Amendment scrutiny.

Restrictions on Corporate and Union Funding of Speech. Prohibiting business cor-
porations and labor unions from engaging in express advocacy and other electioneering
communications, BCRA § 203, and forbidding other associations from using corporate or
labor donations for electioneering communications, BCRA § 201(a), squarely suppress the
expression of voluntary associations and are subject to strict scrutiny. The interests alleged
for suppressing corporate and labor speech are not compelling and in some instances are pat-
ently offensive under the First Amendment.

BCRA Title IIl: Contribution Limits. The contribution limits contained in BCRA §
307, though higher than previous limits, nonetheless must be evaluated under, and would fail,
full strict scrutiny. In light of the BCRA’s requirement that contributions to candidates be
used only for campaign-related activities and may not be converted to personal use, BCRA
§ 313, such contributions would have no connection to any genuine corruption. Thus the in-
dividual and aggregate limits on such contributions would further neither significant nor
compelling government interests.

Wealthy or Popular Opponent Exceptions. The heightened contribution and politi-
cal party spending limits for opponents of wealthy or popular candidates, BCRA §§ 304, 316
& 319, must be judged under strict scrutiny, indisputably fail such scrutiny, and effectively
discredit the government’s claimed interests in support of the BCRA’s standard contribution
and party spending limits. The higher limits will most often apply to poorer or less popular
candidates, who are actually more vulnerable to the supposedly corrupting influence of larger

contributions. Wealthy or popular opponents — still constrained by the lower limits — are /ess
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vulnerable to such influences. Compare Buckley, 424 U.S. at 26 (“a candidate lacking im-
mense personal or family wealth must depend on financial contributions from others to pro-
vide the resources necessary to conduct a successful campaign”), with id. at 52 (“the use of
personal funds reduces the candidate’s dependence on outside contributions and thereby
counteracts the coercive pressures and attendant risks of abuse to which the Act’s contribu-
tion limits are directed”). The self-evident purpose of such differential limits — equalizing
the speech of differently funded candidates — is not even valid, much less compelling. 424
U.S. at 48-49. Such discrimination against wealthy or popular candidates who pose less of a
risk of corruption cannot survive First Amendment scrutiny.

The differential contribution limits also demonstrate either that the standard $2,000
contribution limit is unrelated to any interest in fighting corruption or that such interest is in-
sufficiently important to be pursued consistently. See Greater New Orleans Broadcasting
Ass’n v. United States, 527 U.S. 173, 186-87 (1999) (questioning substantiality of govern-
ment interest when it is “offset, and sometimes outweighed, by countervailing policy consid-
erations,” where policy was “decidedly equivocal” towards interest, and where Congress was
unwilling “to adopt a single national policy that consistently endorses” the interest); Carey v.
Brown, 447 U.S. 455, 465 (1980) (legislature demonstrates interest “is not a transcendent ob-
jective” when it makes “no attempt to distinguish among various [restricted activities] on the
basis of the harms they would inflict” on the asserted interest). Sections 304, 316, and 319
thus undermine numerous other provisions of the BCRA.

CONCLUSION

For the foregoing reasons, this Court should declare the challenged portions of the

BCRA unconstitutional and enjoin their further enforcement.
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