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HOW TO USE THIS CASE SERVICE 

 
 When you receive your summaries, each page will have an alphabetical letter located 
in the upper right-hand corner.  Each alphabetical letter corresponds to a separate subject 
matter category.  For a description of the subject matter included within each letter category, 
consult the Table of Contents in the binder previously received by you.  Each page of the 
summaries should simply be filed behind the appropriate letter category for future reference. 
 
 
 
EXAMPLE: 

K 
 

DAMAGES; EMOTIONAL DISTRESS; DILLION V. 
LEGG PRINCIPLE 
 
Jones v. Smith, 82 Cal.App.3d 145 

 
 The example cited above deals principally with damages and, therefore, is filed 
under Category K. 
 
 Good luck and pleasant reading! 
 
 

Michael J. Brady 
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HEALTH CARE INSURANCE; PROSTHETIC DEVICE 
 
Garcia v. Pacificare of California, Inc. 
(2014) 750 F.3d 1113 (WL 1814180 ) 
 
FACTS: 
 
As a child, plaintiff contracted meningitis.  This ultimately resulted in the amputation of 
her arms and her legs beneath the knee.  Under the father’s insurance policy, she was able 
to be fitted with some very sophisticated myoelectric prostheses, which allowed her to be 
independent, live alone, get a college degree and work full-time.  With her new employer, 
she had her own coverage and no longer was covered under her father’s policy.  When 
the prosthetic devices began to fail, she attempted to get replacements from Pacificare, 
her employers policy.  But the insurer, while conceding that the devices were necessary, 
contended that its exclusion for such devices precluded coverage.  Trial court agreed. 
 
APPELLATE COURT DECISION: 
 
Affirmed. In a complex decision, the Appellate Court agreed that the insurer did not 
violate California law by precluding coverage for such devices, and that plaintiff’s 
reading of the law was too expansive. 
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INSURANCE COVERAGE; AUTISM 
 
Consumer Watchdog v. Department of Managed Health Care 
(2014) 225 Cal.App.4th 862, 170Cal.Rptr.3d 629  (WL 1618367) 
 
FACTS AND HOLDING: 
 
This is a decision on rehearing by the Court of Appeal.  The Court reaffirms its prior 
decision that health insurers must offer coverage for autism, even when treatment is being 
provided by persons not licensed by the State, but licensed by private organizations.  The 
Court removes language indicating that psychotherapists who are not licensed may be 
practicing psychotherapy in violation of State law.   
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INSURANCE COVERAGE; EXCLUSION FOR EMPLOYEES 
 
Global Hawk Insurance Co. v. Le 
(2014) 225 Cal.App.4th 593, 170 Cal.Rptr.3d 403 
 
FACTS: 
 
Le was a truck driver.  VNH Trucking Company hired him to do a one-time trip.  He was 
to get a lump sum of $1,100 for the trip.  There was no withholding.  Le was in the 
sleeper cab when another driver was driving a truck and had an accident which caused Le 
to be injured.  Le sued VNH which tendered to its insurer, Global Hawk.  The insurance 
policy contained an exclusion precluding liability claims brought by an employee against 
the employer.  Global Hawk moved for summary judgment which was granted by the 
trial court. 
 
APPELLATE COURT DECISION: 
 
Reversed.  Triable issues of fact exist.  This was a one-time trip; Le was paid a lump sum; 
he was told by the employer that he was not an employee and that he would not get 
worker’s compensation.  Summary judgment was improperly granted. 
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ALIEN TORT CLAIMS ACT; SLAVERY 
 
Doe I v. Nestle USA, Inc. 
(2014) 766 F.3d 1013 
 
FACTS AND HOLDING: 
 
Ninth Circuit rules that under the Alien Tort Claims Act, corporations can be sued for 
aiding and abetting child slavery in the Ivory Coast in connection with farmers’ production of 
cocoa.   
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INSURANCE COVERAGE; AGENTS AND BROKERS; 

MISREPRESENTATION; JURY INSTRUCTIONS 
 
Douglas v. Fidelity National Insurance Co. 
(2014) 229 Cal.App.4th 392, 177 Cal.Rptr.3d 271  
 
FACTS: 
 
Douglas was the homeowner.  Douglas went to a store called Cost-U-Less.  This store 
had an insurance producer by the name of InsZone located in the store.  Douglas claimed 
that he spoke on the phone with an InsZone person while in the store about getting 
homeowners insurance.  According to Douglas, the InsZone person asked questions about 
when the house was built, the square footage.  According to Douglas, no questions were 
asked about whether a business was operated in the home.   
 
In fact, Mr. and Mrs. Douglas operated a residential care facility in the home.  This fact 
would have made them ineligible for homeowners insurance provided by most 
companies.  On the insurance application, no such information about the business was 
provided.  A fire occurred.  Douglas submitted a claim to the insurer, Fidelity (the policy 
had been issued by InsZone).  Fidelity investigated and refused to pay based upon the fact 
that a residential care facility was being operated in the home and, therefore, there was no 
coverage.  In a coverage and bad lawsuit, a large verdict was rendered for full coverage 
plus bad faith and punitive damages.  The trial court struck the punitive damages and 
some of the bad faith compensatory damages.  Fidelity appealed, contending that it was 
entitled to a new trial. 
 
APPELLATE COURT DECISION: 
 
Jury verdict reversed.  The key question in this case is whether InsZone was a broker for 
Douglas or an agent of Fidelity.  The jury was not allowed to determine that question; 
they were not instructed on that issue, and no special verdicts were allowed to be given to 
them on that issue.  This was an important issue:  if InsZone was a broker for Douglas, 
then any misrepresentation, even though negligent, would be binding on Douglas, and the 
insurer would have been entitled to rescind.  But if InsZone was an agent of Fidelity, then 
no such rescission would be allowed.  The jury should have been given an opportunity to 
decide these critical questions and, therefore, a new trial should be afforded. 
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INSURANCE COVERAGE; EXCLUSION FOR CLAIMS BY ONE INSURED 
AGAINST ANOTHER; AUTO POLICY 
 
Mercury Casualty Co. v. Chu 
(2014) 229 Cal.App.4th 1432, 178 Cal.Rptr.3d 144  
 
FACTS: 
 
Chu was the named insured under a Mercury automobile policy.  Chu owned a house.  
Living with Chu in the house were some college roommates, including Pham.  All these 
roommates were “residents” of Chu’s household, but they were not relatives.  Chu was 
driving, Pham was a passenger, and there was an accident.  Pham sued Chu and the other 
driver.  The Mercury policy excluded coverage for claims made by an insured against 
other insureds, and the definition of insured included residents of the household, even if 
they were not relatives.  Mercury defended Chu under a reservation of rights.  Pham then 
got a judgment for $33,000 against Chu.  Mercury brought a declaratory relief action 
contending that it did not have to pay the judgment because Pham was an insured and 
there was no coverage for Pham’s claim against Chu because of the exclusion.  The trial 
court ruled in favor of Mercury. 
 
APPELLATE COURT DECISION: 
 
Reversed.  The definition of “an insured” under the Mercury policy is too broad, since it 
includes residents who are not even relatives.   
 
COMMENT: 
 
The Supreme Court should look at this case.  It appears to be wrong.  The exclusion 
seems to be okay under Insurance Code section 11580.1(c)(5) which authorizes exclusion 
of auto liability insurance to “an insured” [in this case Pham].  This Court seems to think 
that the exclusion is limited to resident relatives.  But there is nothing in the statutory 
language which would support that. 
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INSURANCE COVERAGE; USE OF VEHICLE; PULLING PASSENGER OUT 
OF CAR  
 
Encompass Insurance Co. v. Coast National Insurance Co. 
(2014) 764 F.3d 981 
 
FACTS: 
 
Torti was driving alone and witnessed a single car accident.  She stopped to help.  The 
passenger in the car was injured, and Torti pulled the passenger from the car, allegedly 
resulting in a spinal injury to the passenger and rendering her a paraplegic.  The 
passenger sued Torti.  The insurance questions are as follows:  was Torti entitled to 
coverage under her own policy?  Was Tori entitled to coverage under the policy issued to 
the owner of the car in which the passenger was riding?  Mid-Century issued the policy to 
Torti; Coast National issued the policy to the owner of the vehicle.  Both Mid-Century 
and Coast National covered Torti for “use” of someone else’s vehicle.  Neither Mid-
Century nor Coast would defend Torti.  Instead, Torti was defended by Encompass 
Insurance Company, a policy which covered Torti under a package program.  Encompass 
agreed to defend and they settled the passenger’s claim against Torti.  Encompass then 
sought contribution from Mid-Century and from Coast. 
 
The trial court entered judgment in favor of Mid-Century and Coast, finding that 
removing the passenger from the car did not constitute “use” of the automobile.  
 
NINTH CIRCUIT DECISION: 
 
Reversed.  Insurance Code section 11580.06(g) finds “use” of the vehicle as “operating, 
maintaining, loading, or unloading of a motor vehicle.  Removing the passenger from the 
car constituted unloading of the passenger from the car.  Therefore, there was coverage 
for Torti under the Mid-Century and the Coast National policy. 
 
COMMENT: 
 
The Court doesn’t really address the additional requirement that has to be shown - that 
Torti was acting with the permission of the owner of the vehicle in which the passenger 
was riding.  The case is silent on that point. 
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INSURANCE; UNDERINSURED MOTORIST COVERAGE 
 
Elliot v. GEICO Indemnity Co. 
(2014) 231 Cal.App.4th 789, 180 Cal.Rptr.3d 331  
 
FACTS: 
 
Elliot’s husband was riding a motorcycle.  He was hit by a drunken truck driver who had 
a $15,000 liability policy.  The truck driver was an employee of Parson’s Bar and was 
apparently served alcohol at the bar which caused her to become drunk.   
 
Elliot’s wife sued for wrongful death.  She had a UIM policy with GEICO for $100,000.  
She settled with the bar for $250,000 and with the truck liability policy for $15,000.  
GEICO refused to pay anything, and plaintiff sued for coverage and bad faith.  The trial 
court ruled in favor of GEICO. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  Under the “limits of liability” section, GEICO is entitled to a credit for 
amounts paid on behalf of the dead husband from any person who is legally liable for his 
death.  The wife received more than $200,000 from two sources, and this is a complete 
credit against the $100,000 GEICO limits, meaning that GEICO owes nothing. 
 
The trial court correctly rejected plaintiff’s attempt to rely on some other insurance 
document which allegedly created confusion.  The policy is clear and unambiguous and 
will be enforced. 
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INSURANCE; EMPLOYMENT-RELATED PRACTICES EXCLUSION 
 
Jon Davler, Inc. v. Arch Insurance Company 
(2014) 229 Cal.App.4th 1025, 178 Cal.Rptr.3d 502  
 
FACTS: 
 
Jon Davler, Inc. was the employer.  Arch Insurance was the general liability carrier.  A 
supervisor at Davler found a sanitary napkin in the ladies’ restroom.  She made all the 
female employees come into the restroom and ordered them to disrobe so that she could 
discover who was menstruating.  This resulted in a lawsuit for intentional infliction of 
emotional distress and false imprisonment.  Davler tendered the matter to Arch, but Arch 
refused to defend.  The Arch policy had an exclusion for “employment-related activities” 
which listed several specific torts, including false arrest (but not false imprisonment).  It 
excluded claims arising out of the employment relationship.  Davler sued Arch for 
coverage and bad faith.  The trial court sustained Arch’s demurrer without leave to 
amend and dismissed the case. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  This was clearly was a claim arising out of the employment relationship.  It 
made no difference that the tort of false imprisonment was not among the torts listed.  
Those that were listed were simply exemplars.  The exclusion is unambiguous and 
applies, precluding a duty to defend.  Trial court correctly dismissed the case. 
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INSURANCE COVERAGE; SCOPE OF EMPLOYMENT; SEXUAL ASSAULT 
 
Baek v. Continental Cas. Co. 
(2014) 230 Cal.App.4th 356, 178 Cal.Rptr.3d 622  
 
FACTS: 
 
Baek worked for a company as a massage therapist.  She was accused of groping a male 
patient during a massage.  She was sued, but her employer’s insurer (Continental) refused 
to defend.  The issue was whether Baek was “an insured” under the policy.  To be an 
insured, Baek had to be performing duties within the scope of her employment and 
related to the business.  The trial court ruled that there was no coverage.   
 
APPELLATE COURT DECISION: 
 
Affirmed.  Sexual assault means that Baek was not acting within the scope of her 
employment or for the business.  Accordingly, she was not an insured and there would be 
no coverage. 
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INSURANCE COVERAGE; PERSONAL AND ADVERTISING INJURY 
COVERAGE; DISPARAGEMENT OF PRODUCTS 
 
Hartford Casualty Insurance Co. v. Swift Distribution, Inc. 
(2014) 50 Cal.4th 277, 172 Cal.Rptr.3d 653 
 
FACTS: 
 
Gary Dahl had a patent on a convertible transport cart which he called “Multi-Cart” since 
it collapsed into various configurations.  A competitor, Swift, manufactured a similar 
product which they the “Ulti-Cart.”  Swift ran extensive advertising and had a catalogue 
touting the features of its cart and superiority, but without mentioning Dahl’s product.  
Dahl filed a Complaint for trademark infringement and other claims, also claiming that 
the public was being misled into believing that Swift’s product was the same as Dahl’s 
product.  When Dahl sued Swift, Swift tendered to Hartford, claiming that the suit was 
covered under the personal and advertising injury coverage, which promised coverage for 
“product disparagement.”  Hartford declined to defend and filed a declaratory relief 
action.  The court ruled in favor of Hartford; the Appellate Court confirmed. 
 
SUPREME COURT DECISION: 
 
Affirmed; there is no coverage and no duty to defend.  For product disparagement 
coverage to exist, the insured must specifically refer to the competitor’s product and say 
something negative about it.  Nothing under the circumstances of this case indicates that 
Swift did so, since Swift’s catalogue and advertising were only promoting its own 
product and how good it was. 
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INSURANCE COVERAGE; CONSTRUCTION PROJECT; PROPERTY 
DAMAGE 
 
Regional Steel Corp. v. Liberty Surplus Insurance Corp. 
(2014) 226 Cal.App.4th 1377, 173 Cal.Rptr.3d 91 
 
FACTS: 
 
Regional was a subcontractor on a construction project.  Regional’s business was 
providing reinforcing steel products.  The building was a 14-story apartment building.  
Regional had submitted a bid which called for some 90 degree seismic hooks for the 
sheer walls and also some 135 degree hooks.  Regional’s bids and drawings were 
accepted by the general, and Regional installed the hooks.  Thereafter, concrete was 
poured on top of the hooks.  The City inspector then came along and decreed that 135 
degree hooks should be used throughout the building, and nothing less.  This, of course, 
necessitated removal and repair expense.  Regional sued the general contractor of this 
amount.  The general contractor tendered the matter to its insurer which refused to 
defend, contending that there was no property damage, as such.  The trial court ruled in 
favor of the insurer. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  When the general incorporated the weaker strength hooks into the larger 
product, necessitating their removal, this did not constitute “property damage” unless 
there was physical injury to some other part of the project because of this incorporation.  
Here, there is some claim that there was cracking in the flooring caused by settlement of 
the flooring.  But there is no evidence that this was caused by the use of these other 
hooks. 
 
An exception to this rule is when the product incorporated is hazardous or a danger to 
health; but that situation will not apply to the normal construction project where, on 
occasion, the wrong product is used which then has to be removed, and the cost of 
removal is the only “damage.” 
 
Furthermore, the impaired property exclusion precludes coverage.   
 
COMMENT: 
 
This factual scenario is a perennial problem on construction projects, and the Court 
clarifies the insurance coverage issues in such a claim. 
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HEALTH CARE COVERAGE 
 
Burwell v. Hobby Lobby Stores, Inc. 
(2014) 573 U.S. ___, 134 S.Ct. 2751 
 
FACTS AND HOLDING: 
 
U.S. Supreme Court, in the famous Hobby Lobby case, holds that the employer cannot be 
forced to provide coverage to its employees for contraceptives, if to do so would violate 
the employer’s First Amendment (religion) rights. 
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INSURANCE COVERAGE; MENTAL ILLNESS; ANOREXIA NERVOSA; 
BULIMIA 
 
Rea v. Blue Shield of California 
(2014) 226 Cal.App.4th 1209, 172 Cal.Rptr.3d 823 
 
FACTS AND HOLDING: 
 
Court of Appeal rules that health insurers under the Parity Act, Health & Safety Code 
section 1374.72, must provide coverage for severe mental illness, and that anorexia 
nervosa and bulimia fall within that requirement, even when the medical treatment is to 
be provided in a special residential facility. 
 
NOTE:  Ninth Circuit has held the same.  See Harlick v. Blue Shield of California, 686 
F.3d 699 (9th Cir. 2012). 
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HOMEOWNER SUIT AGAINST ADJUSTER; DUTY; EMOTIONAL DISTRESS 
 
Bock v. Hansen 
(2014) 225 Cal.App.4th 215, 170 Cal. Rptr. 3d 293 
 
FACTS: 
 
A huge limb from a tree fell on plaintiffs’ home, causing substantial damage.  Plaintiffs 
brought suit against the adjuster alleging various things, including: that the adjuster came to 
the house and rearranged things before taking pictures; that the adjuster was rude; that the 
adjuster told plaintiffs that the policy did not cover debris removal; that accordingly, 
plaintiffs themselves undertook to remove debris and that one of the plaintiffs injured 
himself.  In the lawsuit against the adjuster, the trial court sustained the demurrer and 
dismissed the claim. 
 
APPELLATE COURT DECISION: 
 
Reversed.  An adjuster working for an insurance company does have a duty to the insured, 
and the insured can state a cause of action against the adjuster for misrepresentation.  The 
adjuster will be liable for his own torts whether or not the insurer is liable.  Even though 
plaintiff is required to allege severe emotional distress, and plaintiff did not do so, the trial 
court erred in refusing to allow plaintiff leave to amend to include such claims. 
 
COMMENT: 
 
Unusual case:  the question arises as to why plaintiff would sue the adjuster; questionable 
whether an adjuster would have his own coverage for such tort claims; or perhaps the insurer 
would have a policy that would provide some coverage for such acts by the adjuster unless 
they were intentional or willful in nature. 
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INSURANCE; BAD FAITH; FAILURE TO SETTLE 
 
Graciano v. Mercury General Corporation 
(2014) 231 Cal.App.4th 414, 179 Cal.Rptr.3d 717 
 
FACTS: 
 
The insured was involved in an auto accident.  The insurer promptly opened a file.  Very 
shortly thereafter, the victim’s attorney contacted a different adjuster concerning the 
accident.  But, the attorney referred to a policy that had been issued to the insured’s father 
and which had been cancelled.  Nonetheless, that adjuster did open a file.  The victim’s 
attorney sent a letter demanding policy limits with a 10-day time period to respond.  The 
insurer rejected the demand on grounds that the policy under which the demand was made 
had been cancelled and was not in effect at the time of the accident.  Then, just before the 
10-day time limit expired, the insurer discovered the correct policy and contacted the 
attorney by voice mail, attempted to fax, and by letter indicating they would accept the 
policy limits demand.  The claimant obtained a $2,000,000 judgment against the insured, 
with appropriate assignments.  In the trial court, a jury found bad faith on the part of the 
insurer. 
 
APPELLATE COURT DECISION: 
 
Reversed.  An insurer is not required to initiate settlement discussions.  Instead, the insurer 
is entitled to await a reasonable settlement demand from the claimant and then respond.  
This had not occurred in this case, since the attorney had referred to a policy which was no 
longer in existence (had been cancelled).  Furthermore, once the insurer was able to match 
the correct policy with the accident, the insurer promptly offered the policy limits.  There 
was no basis for any bad faith claim whatsoever. 
 
COMMENT: 
 
Interesting statement in the opinion that the insurer does not have an obligation to initiate 
settlement discussion – a statement somewhat contrary to language in recent appellate 
decisions, but language that most insurers will be happy to see. 
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BAD FAITH; UNINSURED MOTORIST 
 
Maslo v. Ameriprise Auto & Home Insurance 
(2014) 227 Cal.App.4th 626, 173 Cal.Rptr.3d, 854 
 
FACTS: 
 
Maslo, the victim of an auto accident, had a $250,000 uninsured motorist policy.  The police 
officer who investigated the accident concluded that the uninsured motorist was the sole 
cause of the accident.  Maslo had a severely injured shoulder.  He presented an uninsured 
motorist claim to the insurer and demanded policy limits.  He also offered to mediate, but 
the insurer refused.  The case went to uninsured motorist arbitration and the arbitrator 
returned an award of $164,000 (less than plaintiff had demanded).  Maslo sued the insurer 
for bad faith, alleging that the insurer never investigated or evaluated or made any offer 
whatsoever.  The trial court sustained the demurrer and dismissed the case. 
 
APPELLATE COURT DECISION: 
 
Reversed.  The plaintiff has stated a claim for bad faith.  Simply because the matter is an 
uninsured motorist claim, and the insurer is entitled to have the matter arbitrated, does not 
relieve the insurer from its obligation to evaluate the claim, investigate it, and attempt to 
process/resolve the claim prior to the arbitration hearing.  The allegation is that the insurer 
refused to do this, forcing the insured into arbitration before these steps were taken. 
 
COMMENT: 
 
The lesson is this case is that the insurer better document its investigation and its evaluation 
of an uninsured motorist claim and would be wise also to make a reasonable settlement offer 
(although the latter is not all that clear under California law). 
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PROFESSIONAL LIABILITY; ATTORNEYS; CONFLICTS 
 
American Master Lease, LLC v. Robins, Kaplan, Miller & Ciresi 
(2014) (WL 1914100 – Not Officially Published) 
 
FACTS AND HOLDING: 
 
This case presents the issue of what kind of damages the client is entitled to recover when an 
attorney has to disqualify himself for conflict of interest. The client in this case had hired a 
law firm.  The law firm was discovered to have a conflict of interest.  This information came 
out late in the game (before the first brief on appeal was due).  This necessitated the client’s 
hiring of a new law firm at a much higher rate.  The Court of Appeal states that the law firm 
should have discovered the conflict and that the client is entitled to sue for damages (having 
to pay a higher cost to prosecute the litigation than otherwise would have occurred). 
 
COMMENT: 
 
This problem of conflicts of interest is rampant in Silicon Valley litigation where so many 
entities can be involved and where there historically is a lot of cross-fertilization going on in 
the complex world of computer and electronic litigation.  One can imagine that the 
“damages” for late discovered conflicts of interest, requiring the disqualifying of a law firm, 
and the hiring of a more expensive law firm and the “getting up to speed” expenses could be 
quiet large. 
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PROFESSIONAL LIABILITY; MEDICAL MALPRACTICE; STATUTE OF 

LIMITATIONS 
 
Larson v. UHS of Rancho Springs, Inc. 
(2014) 230 Cal.App.4th 336, Cal.Rptr.3d , 179 Cal.Rptr.3d 161 
 
FACTS: 
 
Plaintiff sued a hospital and an anesthesiologist for professional negligence.  Plaintiff 
accused the anesthesiologist of misconduct in the pre-operative procedure; that the 
anesthesiologist violently twisted plaintiff’s arm; hurt plaintiff’s chin and bruised plaintiff’s 
face in the process of holding plaintiff’s head back.  Ultimately, the defendants demurred on 
grounds that the action was barred by the one-year statute of limitations.  The trial court 
agreed. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  Although normally the statute of limitations for personal injuries is two years, 
there is a special statute for actions for professional negligence, and one of the provisions 
provides a one-year period from commencing on the date that plaintiff knows of his injury.  
This provision applied, and the action was not timely filed, therefore supporting dismissal. 
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PROFESSIONAL LIABILITY; MICRA; SETTLEMENT; SET OFFS; 
NON-ECONOMIC DAMAGES 
 
Rashidi v. Moser 
(2014) 219 Cal. App. 4th 1170, 162 Cal.Rptr.3d (California Supreme Court) 
 
FACTS: 
 
A patient sued three medical entities, including Dr. Moser.  Two of the entity defendants 
settled.  Dr. Moser did not and the case went to trial.  The jury returned a substantial verdict, 
including more than $900,000 in non-economic damages.  The trial judge cut that to 
$250,000.  Moser then contended that he was entitled to a “set off” based upon the 
settlements made by the settling defendants.  
 
SUPREME COURT DECISION: 
 
The Supreme Court holds that no set off is permitted under these circumstances.  The 
non-economic damages are “several,” meaning that Moser alone is responsible for his 
$250,000.  Any adjustment of that $250,000 only occurs when all three defendants go to 
trial, rather than some defendants settling out of the case.  This policy also encourages 
settlements which promote sound public policy. 
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PROFESSIONAL LIABILITY; LEGAL MALPRACTICE; ATTORNEY-CLIENT 
PRIVILEGE  
 
Palmer v. Superior Court 
(2014) 231 Cal.App.4th 1214, 180 Cal.Rptr.3d 620  
 
FACTS: 
 
Attorney Shelton was with the Edwards firm.  She was representing client Mireskandari.  
The case was an invasion of privacy case involving a newspaper called the Daily Mail.  
Mireskandari became disappointed with Shelton’s services and wrote critical emails to 
Shelton.  Shelton talked to two attorneys in the Edwards firm.  One was Swope who was the 
firm’s general counsel, and the other was Christman who was the “claims counsel.”  They in 
turn talked to an attorney named Durbin asking him to keep an eye on Shelton and help 
supervise the pleadings in the case (the Mireskandari case).  Later, Mireskandari sued for 
legal malpractice and sought production of the communications between Shelton, Swope, 
Christman and Durbin. 
 
The trial court denied the claim of attorney-client privilege and ordered production of the 
communications. 
 
APPELLATE COURT DECISION: 
 
Writ issued to deny production of the communications among Shelton, Swope and 
Christman, but denying the writ with respect to Durbin.  Shelton’s communications to 
claims counsel and general counsel were intra-firm communications and protected by the 
attorney-client privilege; not so with Durbin who did not occupy the special position that 
Swope and Christman occupied. 
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GOVERNMENT LIABILITY; CLAIMS 
 
Sykora v. State Department of State Hospitals 
(2014) 225 Cal.App.4th 1530, 171 Cal.Rptr.3d 583 
 
FACTS: 
 
Plaintiff had mental problems.  He was discharged and subsequently injured himself 
seriously with a knife.  He filed a claim for malpractice against the State hospital.  His 
attorney timely presented a claim, but did not submit the $25 special filing fee.  The State 
did not provide further notice to the attorney and the attorney filed suit.  A year after the 
claim arose, the district moved to dismiss the claim because it had not been properly filed 
(no filing fee).  The trial court granted the motion. 
 
APPELLATE COURT DECISION: 
 
Reversed.  When a claim is deficient for some reason, the State is required to provide notice 
within 45 days of the deficiency.  This having not been done, it was improper to dismiss the 
claim.  Claimant’s attorney indicated that he would have corrected the error had he been 
notified.  The matter is therefore remanded and the claim is reinstated and the cause of 
action is allowed to proceed. 
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GOVERNMENT LIABILITY; TAXPAYER STANDING; BULLYING 
 
Hector F. v. El Centro Elementary School District 
(2014) 227 Cal.App.4th 331, 173 Cal.Rptr.3d 413 
 
FACTS: 
 
A child was enrolled at the defendant elementary school in defendant district.  The father 
claimed that his child was being harassed and bullied, in violation of the bullying law 
because English was the second language for the child and also because he was disabled.  
Despite his complaints, the school district did nothing.  The father sued on his own behalf 
and on behalf of the child.  The child subsequently graduated and went to high school in a 
different district.  The father persisted with his own claim.  The district demurred on the 
ground that he had no standing.  The trial court dismissed the suit. 
 
APPELLATE COURT DECISION: 
 
Reversed.  This is a taxpayer standing suit under C.C.P. section 529a.  The father has 
standing to enforce a public law which is enacted for the benefit of the public and to prevent 
conduct such as harassment and bullying.  Therefore, even though the child is no longer at 
the school, the father may proceed with his claim. 
 
COMMENT: 
 
Illustrative of California’s extremely liberal standing law, in contrast to the law of other 
states and certainly in contrast to Federal law. 
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GOVERNMENT LIABILITY AND IMMUNITY; DANGEROUS CONDITION OF 
PUBLIC PROPERTY 
 
Heskel v. City of San Diego 
(2014) 227 Cal.App.4th 313, 173 Cal.Rptr.3d 768 
 
FACTS: 
 
Plaintiff was walking on the sidewalk.  There was a big post in the sidewalk and plaintiff 
tripped over the base of the post which stuck up about an inch and protruded somewhat 
outwards.  Plaintiff sued the City for dangerous condition of public property, but the trial 
court granted summary judgment in favor of the City. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  There was no evidence presented that the condition was “obvious” so as to put 
the public entity on notice of any dangerous condition.  The trial court correctly granted 
summary judgment in favor of the City. 
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ANTI-SLAPP STATUTE; INVESTMENTS AND RATING AGENCIES 
 
California Public Employees’ Retirement System v. Moody’s Investors Service, Inc. 
(2014)  226 Cal.App.4th 594, 172 Cal. Rptr. 3d 238 
 
FACTS: 
 
This case involves on the complex investment arrangements that preceded the September 
2008 financial collapse.  The plaintiff in this case was CalPERS which handles investments 
for the public employees of California.  CalPERS invested $1.3 billion in notes and 
commercial paper issued by three structured investment vehicles (SIVs).  These were rated 
AAA by defendant rating agency, Moody’s.  These SIVs were supposed to provide 
sufficient return to the investor so that principal and interest would be recaptured.  In 
CalPERS suit against Moody’s, claims of misrepresentation were made against Moody’s 
including claims of insufficient and negligent evaluation of the risk, assets backing 
investment, likelihood of return, etc.   
 
Defendant moved to dismiss the lawsuit based upon the anti-SLAPP statute.  The trial court 
refused to dismiss. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  Firstly, the anti-SLAPP statute is satisfied because there is a public interest; the 
plaintiff is made up of people associated with the public interest, and the investments were 
generally available to the public.  However, the second prong of the anti-SLAPP statute is 
not satisfied because plaintiff has demonstrated a probability of prevailing in the lawsuit in 
light of the claims of misrepresentation on adequacy of the investigation of the safety of the 
assets and the subsequent collapse of the assets.  Accordingly, the lawsuit should be allowed 
to proceed and not subject to being dismissed under the anti-SLAPP statute. 
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DEFAMATION; WEBSITES; DUTY TO WARN  
 
Doe No. 14 v. Internet Brands, Inc. 
(2014) 767 F.3d 894 
 
FACTS: 
 
The defendant operated and controlled a website.  The website was designed to help models 
market themselves.  Defendant became aware that two men were actually using material that 
they found on the website to lure models into certain places where they were then raped and 
abused.  Plaintiff marketed herself on the website and was then enticed to go to the Miami 
area where she was drugged, raped and recorded.  She sued the defendant website providers 
for failure to warn of this danger of which they knew.  
 
The trial court dismissed the case on grounds of the Federal Communications Decency Act.    
 
NINTH CIRCUIT DECISION: 
 
Reversed.  The Federal act prevents the website provider from being treated like a speaker 
or communicator of information; therefore, the website provider cannot be sued for 
defamation for the publishing of offensive conduct.  But, that was not the theory of this case:  
the theory was failure to warn of a danger known to the publisher.  Therefore, the case was 
not properly dismissed under the Federal statute. 
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NEGLIGENCE; DUTY; ASSUMPTION OF THE RISK 
 
Gregory v. Cott 
(2014) 59 Cal.4th 996 (Supreme Court) 
 
FACTS: 
 
Carolyn Gregory worked for a home health care provider.  She was hired to take care of 
Bernard and Lorraine Cott.  Lorraine was 86 and had Alzheimer’s.  Gregory was told by 
Bernard that Lorraine occasionally did become violent.  Gregory was standing in front of the 
sink cleaning a kitchen knife.  Lorraine came up behind her and knocked the knife out of 
Gregory’s hand, causing the knife to strike her wrist, cutting the wrist and resulting in some 
permanent disability to the fingers.  Gregory sued Bernard and Lorraine.  The trial court 
granted summary judgment on grounds of assumption of the risk.  The Appellate Court 
affirmed. 
 
SUPREME COURT DECISION: 
 
Affirmed.  When caring for an Alzheimer’s patient, violence is within the risk encountered.  
Here, Gregory was aware of that risk and the trial court correctly applied the doctrine of 
primary assumption of the risk. 
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NEGLIGENCE; PREMISES LIABILITY 
 
Lawrence v. La Jolla Beach and Tennis Club, Inc. 
(2014) 231 Cal.App.4th 11, 179 Cal.Rptr.3d 758  
 
FACTS: 
 
The Lawrence family was vacationing at the La Jolla Beach and Tennis Club in La Jolla in 
an oceanfront unit.  Mrs. Lawrence and her husband were at the kitchen table.  She had 
opened the window so that they could hear the ocean.  Their five-year-old son climbed upon 
the window and fell through the screen to the concrete below, suffering serious injuries.  The 
window was 23 inches above the floor.  The Lawrences sued the hotel for premises liability, 
failure to install safety devices.  The trial court granted summary judgment in favor of the 
hotel. 
 
APPELLATE COURT DECISION: 
 
Reversed.  A higher duty is owed to a child; the existence of a duty depends on 
foreseeability, and foreseeability of the injury under these circumstances could be found by 
the jury.  There was testimony that certain safety devices could have been installed which 
would have prevented this accident. 
 
COMMENT: 
 
Cases run both ways in California.  If you have one of these cases, consult this decision and 
you will find all the citations to all of the cases involving children falling from windows. 
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NEGLIGENCE; VICARIOUS LIABILITY; AUTOMOBILES 
 
Lobo v. Tamco 
(2014) 230 Cal.App.4th 438, 178 Cal.Rptr.3d 515 
 
FACTS: 
 
Tamco was the employer of the employee.  The employee left work one day in his own car 
intending to go home.  He pulled out onto the highway and did not see three motorcycles 
(being driven by deputies) approaching with their lights and sirens going.  There were some 
deaths.  A wrongful death action was filed, and it was claimed that Tamco, the employer, 
was vicariously liable.  The theory was that the employee sometimes called on customers, 
using his own car, and, therefore, this constituted a benefit to his employer (Tamco) and 
Tamco would be vicariously liable.  In the first trial court proceeding, the trial judge granted 
summary judgment for Tamco on vicariously liability, but the Court of Appeal reversed, 
saying that there was a triable issue of fact as to whether a benefit was confirmed on the 
employer.  The case was remanded and a jury trial was held. 
 
In the second proceeding, the jury found in favor of Tamco on the vicarious liability 
question.   
 
APPELLATE COURT DECISION: 
 
Affirmed.  Even though the employee may have occasionally called on customers using his 
own car, this was rather infrequent and the evidence supported the jury’s verdict that there 
would be no vicarious liability.  On the evening in question, there was no such intention on 
the part of the employee, and he was simply returning home from work.  Considering all of 
the evidence, the jury’s verdict was supported by substantial evidence. 
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NEGLIGENCE; PREMISES LIABILITY; DANGEROUS CONDITION; DUTY TO 
WARN 
 
Annocki v. Peterson Enterprises, LLC 
(2014) 232 Cal.App.4th 32, 180 Cal.Rptr.3d 474  
 
FACTS: 
 
The defendant was a restaurant owner.  Plaintiff was riding down the Pacific Coast Highway 
when a patron of defendant’s restaurant pulled out in front of him, resulting in plaintiff’s 
death.  A lawsuit was filed against the restaurant for failing to have enough parking 
attendants to assist drivers at this dangerous location and for failure to advise restaurant 
patrons that the only safe turn was a right turn only.  Trial court sustained a demurrer. 
 
APPELLATE COURT DECISION: 
 
Reversed and remanded to give plaintiff an opportunity to file an amended complaint.  The 
essence of the claim was that the restaurant had a duty to post a sign warning patrons that 
the only safe turn was a right turn only at this particular location.  This was a very difficult 
location, and the defendant arguably had a duty to guard against such accidents. 
 
COMMENT: 
 
Watch for this case possible to be reviewed; seems like it opens too wide a door on the “duty 
to warn” imposed upon property owners. 
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NEGLIGENCE; USE OF MARIJUANA 
 
Hernandez v. County of Los Angeles 
(2014) 226 Cal.App.4th 1599, 173 Cal.Rptr.3d 226 
 
FACTS: 
 
The decedent’s car became disabled.  The decedent was standing outside the car when he 
was struck by the defendant sheriff’s vehicle.  The County introduced evidence during the 
trial that the decedent had used marijuana the day before.  The jury assigned 51% of the 
blame to the County, 14% to the decedent, and 35% to others.  An ultimate judgment of 
$228,000 was awarded to the decedent’s heirs. 
 
APPELLATE COURT DECISION: 
 
Reversed and remanded.  The County presented no evidence whatsoever that the use by the 
decedent of marijuana the day before the accident had any causal relationship to what 
happened.  In the absence of such evidence, the verdict is reversed. 
 
COMMENT: 
 
Interesting that the Court of Appeal could not even accept the small percentage (14%) 
assigned by the jury as attributable to marijuana use. 
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NEGLIGENCE; HOSPITAL LIENS; BALANCE BILLING 
 
Dameron Hospital Association v. AAA Northern California, Nevada and Utah Insurance 
Exchange  
(2014) 228 Cal.App.4th 1199, 175 Cal.Rptr.3d 820 
 
FACTS: 
 
Dameron Hospital provided emergency room services.  Some people were involved in 
automobile accidents and went to Dameron for treatment.  These accidents were caused by 
the negligence of third parties who were insured by AAA and Allstate.  The injured parties 
were also members of Kaiser.  Kaiser had a special contract with Dameron Hospital which 
provided that Dameron would bill Kaiser at a lower rate than its customary charges.  
Dameron did so and then sought under the “balanced billing” approach sought the difference 
by asserting a lien in the lawsuits that the injured parties filed against third party tortfeasors 
(who, again, were insured by AAA and Allstate).  The trial court rejected this effort. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  Under the contract between Dameron and Kaiser, when Dameron accepted 
Kaiser’s payment pursuant to the reduced rate provision, this extinguished the overall 
medical debt, and Dameron thereafter had no right to assert a hospital lien.  There was no 
special provision in the contract between Dameron and Kaiser giving Dameron the right to 
assert a claim or lien against the third party tortfeasors or their insurers.  Accordingly, the 
lien is invalid under the HLA (Hospital Lien Act). 
 
COMMENT: 
 
Decision largely based on Parnell v. Adventist Health System West, 35 Cal.4th 595 (2005).  
Very interesting result, shielding the tortfeasors and the insurers from “balanced billing” 
claims.  But the Court suggested that this problem could be alleviated if the Kaiser/Dameron 
contract had had a provision allowing Dameron to assert such balanced billing claims 
against the third party tortfeasors through a lien or otherwise. 
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DAMAGES; PUNITIVE DAMAGES; PRODUCTS; FAILURE TO WARN 
 
Colombo v. BRP US Inc.  
(2014) 230 Cal.App.4th 1442, 179 Cal.Rptr.3d 580 
 
FACTS: 
 
Two girls in their late teens wanted to ride a jet ski.  They rented one.  It had a warning 
inside that protective clothing should be worn, including a wetsuit bottom.  This was to 
protect the participants from damage to “orifices” of the body from the jet ski thrust caused 
by the engine.  The jet ski was rented from a company called BRP and their employee was 
Kohl.  No personal warnings were given at the time of the rental.  While the girls were jet 
skiing, they fell out once, got back in, and told the driver not to let that happen again.  
Nevertheless, he made a sharp turn and the girls fell out, suffering personal injuries from the 
thrust of the jet ski engine (one to the vagina).  They brought suit against BRP and Kohl.  
They recovered compensatory damages of approximately $1.5 million and punitive damages 
of about $3.5 million. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  The case is governed by Federal Maritime law.  In the area of punitive damages, 
clear and convincing evidence does not have to be shown – reckless or grossly negligent 
conduct is enough.  The warning inside the boat was inadequate; personal warnings should 
have been provided, in light of the known danger and the ages of the participants.  The 
amount of the punitive damages (ratio of 3.7:1) is constitutionally acceptable and, therefore, 
not excessive. 
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DAMAGES; PUNITIVE DAMAGES; ASBESTOS 
 
Izell v. Union Carbide Corporation 
(2014) 230 Cal.App.4th 1081, 179 Cal.Rptr.3d 271 
 
FACTS: 
 
Izell had a home construction business for several decades.  He was personally present when 
drywall was sanded which created dust.  He was also personally present when many bags of 
plastic cement manufactured by defendants were opened, also creating dust.  This dust 
contained asbestos.  He developed mesothelioma.  A lawsuit was filed against many 
prominent defendants, including Georgia Pacific, Union Carbide, Kelly-Moore and others.  
The principal theory was failure to warn.  
 
Trial court proceedings:  The case went to the jury.  The jury awarded plaintiff $30 million 
in compensatory damages and $18 million in punitive damages.  The punitives were 
returned only against Union Carbide.  Damages were apportioned.  The trial judge in post-
trial motions then reduced the compensatory award to $6 million, but did not disturb the 
punitive award against Union Carbide. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  The ultimate punitive damage award against Union Carbide was about 4.6:1, 
which is not constitutionally excessive.   
 
COMMENT: 
 
But, the jury had awarded punitive damages ($18 million) against Union Carbide based 
upon its large compensatory award against Union Carbide which meant that the jury had 
awarded a much smaller ratio of punitive damages than what the trial judge ultimately 
allowed to stand.  Stated another way, if a compensatory award is cut, that would seem to 
dictate that a proper course of action would be to cut the punitive award so that something 
close to the same ratio is maintained.  Nevertheless, the Court said that the reprehensibility 
of Union Carbide was great and, therefore, the existing punitive damage award would be 
allowed to stand. 
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PRIVACY; FACEBOOK 
 
In re Zynga Privacy Litigation 
(2014) 750 F.3d 1098 
 
FACTS: 
 
Zynga was a gaming company.  They used Facebook and millions of Facebook customers 
logged on to Zynga’s services.  The technology was set up such that Zynga could transmit to 
third parties (for example, advertisers) the user’s Facebook ID and the address of the 
Facebook web page that the user was using at the time that they clicked on Zynga’s services.  
Plaintiff was a “user” of Facebook and Zynga services and plaintiff sued for violation of the 
Wiretap Act and the Stored Information Act (Federal statutes) claiming invasion of privacy 
because of the unauthorized transmission of the user’s ID and other information to third 
parties.   
 
The U.S. District Court dismissed the lawsuit. 
 
NINTH CIRCUIT DECISION: 
 
Affirmed.  The Federal statutes in question are not violated through this methodology and, 
therefore, the trial court correctly dismissed the lawsuit.  It is important to note that the 
content of the user’s communications was not disclosed, just the identification of the user. 
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PRIVACY; MEDICAL RECORDS; CONFIDENTIALITY ACT 
 
Sutter Health v. Superior Court 
(2014) , 227 Cal.App.4th 1546, 174 Cal.Rptr.3d 653 
 
FACTS: 
 
A thief broke into Sutter Health and stole a laptop computer.  The computer had on it the 
records of 4,000,000 patients!  Actions were brought for breach of the Confidentiality of 
Medical Information Act, permitting $1,000 in nominal damages for each plaintiff.  Sutter 
demurred.  Trial court overruled the demurrer. 
 
APPELLATE COURT DECISION: 
 
Reversed.  No breach of the Confidentiality of Medical Information Act was stated, because 
plaintiffs did not state that any unauthorized person had actual viewed the records.  Without 
a viewing, there is no breach of confidentiality.  This is an essential ingredient of the cause 
of action. 
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PRODUCTS LIABILITY; ASBESTOS; SECONDARY EXPOSURE 
 
Kesner v. Superior Court (Pneumo Abex LLC) 
(2014) 226 Cal.App.4th 251, 171 Cal. Rptr. 3d 811 
 
FACTS: 
 
Kesner was the plaintiff in this case against Abex.  Abex was a company which 
manufactured brake linings.  Plaintiff’s uncle worked at Abex for many years.  Over a 
course of almost 40 years, plaintiff would visit his uncle in his uncle’s home very frequently 
(average of three times a week during that entire period).  His uncle would play with him 
when he was a child, and sometimes he would sleep in the same room when he was visiting 
overnight.  Plaintiff contracted mesothelioma allegedly due to this secondary exposure.  The 
trial court threw out the case on the grounds of no duty, citing Campbell v. Ford Motor 
Company, 206 Cal.App.4th 15 (2012).   
 
APPELLATE COURT DECISION: 
 
Reversed.  A key factor here in creating a duty is the extensive exposure over more than 
three decades to the clothing and the person of plaintiff’s uncle.  In the absence of that, 
perhaps there would be no duty, but the facts of this case compel otherwise. 
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PRODUCTS LIABILITY; SOPHISTICATED USER DEFENSE 
 
Gottschall v. Crane Co.  
(2014) 230 Cal.App.4th 1115, 179 Cal.Rptr.3d 39 
 
FACTS: 
 
In a wrongful death suit, the decedent had worked in a shipyard from 1959 to 1989.  He died 
of mesothelioma in 2010.  An action had been pending by his relatives in a Pennsylvania 
Federal District Court where many asbestos claims had been centered and consolidated.  At 
the same time, there was a wrongful death action in California against the present defendant, 
Crane, for asbestos exposure.  In the Pennsylvania case, the action was against different 
defendants.  A Federal judge in that case ruled that General Dynamics was not liable for 
Gottschall’s claim on grounds of the “sophisticated user” defense.  The Federal judge held 
that the Navy was well aware of the dangers of asbestos and since the Navy was the 
“employer” of Gottschall, the Navy’s knowledge was imputed to Gottschall for purposes of 
the sophisticated user defense.  The sophisticated user defense was therefore attempted to be 
applied in the California State Court case on grounds of collateral estoppel.  The trial court 
granted summary  judgment in favor of Crane on this collateral estoppel argument. 
 
APPELLATE COURT DECISION: 
 
Reversed.  The Federal Court in Pennsylvania misinterpreted California law.  When dealing 
with the sophisticated user defense, the knowledge of the plaintiff’s employer is not imputed 
to the plaintiff.   
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PRODUCTS LIABILITY; IMMUNITY; ALCOHOLIC BEVERAGES 
 
Fiorini v. City Brewing Co., LLC 
(2014)  231 Cal.App.4th 506, 179 Cal.Rptr.3d 827  
 
FACTS: 
 
This is an unusual case.  An underage minor bought an alcoholic beverage at a convenience 
store.  It was called Four Loko, a combination of alcohol, caffeine and several other 
products which allegedly quickly intoxicate the drinker and cause violent reactions.  The 
minor got into a shoot-out with the police.  His father brought suit against the manufacturer 
of Four Loko.  The trial court granted judgment on the pleadings against Four Loko.   
 
APPELLATE COURT DECISION: 
 
Reversed.  Four Loko is not in the position of “furnishing” alcohol to a minor.  Instead, it 
furnishes a product to the chain of distribution, including wholesaler and retailer, and is not 
directly involved in the sale or furnishing of the product to the ultimate consumer (the 
minor). 
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RESPONDEAT SUPERIOR; VARIOUS LIABILITY; SEXUAL HARASSMENT; 
FRANCHISOR AND FRANCHISEE 
 
Patterson v. Domino’s Pizza, LLC 
(2014) 60 Cal.4th 474 (California Supreme Court) 
 
FACTS: 
 
Domino’s Pizza had thousands of establishments under a franchise arrangement.  Domino’s 
was the franchisor.  Poff had a franchise in Southern California.  Under the contracts and 
arrangements, the franchisee had control over the day-to-day operations of the franchise.  
Poff had no written sexual harassment policy, but did inform employees that at Poff’s place 
“zero tolerance” prevailed and that any complaints were to be reported to Poff about sexual 
harassment.  Poff hired an assistant manager named Miranda.  Miranda harassed plaintiff, 
another employee.  When Poff found out about it, Poff called Lee, an area manager for 
Domino’s (franchisor), and Lee remarked “you’d better get rid of him.”  Miranda did not 
show up at work again, and Poff regarded him as “self-terminating.” 
 
Plaintiff sued, among others, Domino’s itself, claiming vicarious liability and that Miranda 
should be treated as the employee of Domino’s and Domino’s as the employer; plaintiff 
claimed that, therefore, Domino’s would be liable for the sexual harassment.  The trial court 
disagreed with plaintiff, granting summary judgment for Domino’s.   
 
APPELLATE COURT DECISION: 
 
The Court of Appeal reversed, saying there were triable issues of fact as to whether an 
employment relationship existed, and the Court was also influenced by the fact that Poff had 
called Lee, the area manager, and could be viewed as following Lee’s direction. 
 
SUPREME COURT DECISION: 
 
Court of Appeal reversed.  Under the typical franchise relationship, which exists throughout 
the United States in large form, the franchisor (Domino’s) exercises no day-to-day operation 
or control over the activities of the franchisee.  All the contract language and the evidence in 
this case support that view.  Simply because Poff talked to Lee and Lee agreed than the 
employee should be dismissed does not change that.  This would not have been an 
unexpected call and an area manager would be expected to be available for general 
questions and advice concerning such matter.  This does not change the relationship.  The 
trial court correctly found that no employment relationship existed, and the franchisor is 
therefore not liable as “an employer” for the sexual harassment committed by Miranda. 
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BUSINESS TORTS; BANKS, LENDERS 
 
Graham v. Bank of America, N.A. 
(2014) 226 Cal.App.4th 594, 172 Cal. Rptr. 3d 218 
 
FACTS: 
 
In 2004, plaintiff purchased a home by obtaining $391,000 adjustable rate mortgage secured 
by deed of trust.  Plaintiff got a separate $97,800 loan.  When the loans were made, an 
appraiser had appraised the property at $525,000.  Plaintiff alleged also that lender had said 
that the property would increase in value.  The property declined in value, it was foreclosed 
upon, and plaintiff lost the property.  Plaintiff then sued the bank for fraud and for violation 
of Business & Professions Code section 17200.  The bank demurred and the case was 
dismissed by the trial court. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  Plaintiff sues for fraud and misrepresentation concerning the appraisal.  A claim 
of a fraud by a home buyer against a lender cannot be based upon an appraiser because the 
appraiser is not stating matters of fact, but of opinion.  Furthermore, plaintiff’s claim in this 
case fails for lack of causation – the claim is too remote.  Plaintiff’s property declined in 
value because of the general and substantial decline in real estate values everywhere.  
Normally, a fiduciary relationship does not arise in a financial transaction such as this.  The 
matter was property dismissed by the trial court. 
 



V 

XXXVIII/1/48 MICHAEL J. BRADY 
3/15 ROPERS, MAJESKI, KOHN & BENTLEY 
 1001 MARSHALL STREET, STE. 500 
 REDWOOD CITY, CA  94063 

 
 
 
 
 
 
 
 
 
 
 
 
 

This page intentionally left blank 
 



 W 

MICHAEL J. BRADY  XXXVIII/1/49 
ROPERS, MAJESKI, KOHN & BENTLEY 3/15 
1001 MARSHALL STREET, STE. 500 
REDWOOD CITY, CA  94063 

 
 
EMPLOYMENT TORTS, ADMINISTRATIVE REMEDIES EXHAUSTION 
 
Saffer v. JP Morgan Chase Bank  
(2014) 225 Cal.App.4th 1239, 171 Cal.Rptr.3d 111 
 
FACTS: 
 
Plaintiff was an employee of Washington Mutual Bank.  Eight months after plaintiff ceased 
working, the bank went insolvent.  It was taken over by the FDIC acting as a receiver.  The 
bank had been acquired by JP Morgan Chase.  Plaintiff filed a lawsuit for wrongful 
termination along with other claims.  There was an arbitration agreement in the bank 
contract and ultimately JP Morgan moved to compel arbitration which was granted.  Then 
the arbitrator decided that neither he nor the court had subject matter jurisdiction and 
dismissed the claim. 
 
APPELLATE COURT DECISION: 
 
Substantially affirmed.  The case arises under the Federal statute called FIRREA.  That 
statute deprives all courts of subject matter jurisdiction once a bank goes insolvent and is 
taken over by the receiver.  Plaintiff was provided adequate notice that a claim was required 
to be filed and the deadline for the filing of a claim against the bank.  This notice was 
published in The Wall Street Journal.  Plaintiff failed to comply with that claims filing 
deadline and, therefore, failed to adequately exhaust administrative remedies.  There was no 
subject matter jurisdiction with either the arbitrator nor the trial court (which had affirmed 
the arbitrator’s decision), and the matter was therefore properly dismissed. 
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EMPLOYMENT TORT; MANDATORY ARBITRATION 
 
Cruise v. Kroger Co. 
(2014) 229 Cal.App.4th 215, 176 Cal.Rptr.3d 612  
 
FACTS: 
 
Cruise went to work for Kroger.  In the employment application, Cruise agreed to submit to 
mandatory and binding arbitration of employment disputes and that the company’s 
arbitration policy was incorporated by reference into the employment application.  The 
company’s four-page arbitration policy did require mandatory arbitration of the various 
discrimination claims that the plaintiff was bringing.  It, however, was not clear whether the 
procedures for the handling of those claims was in existence at the time plaintiff signed the 
employment application. 
 
The trial court denied the employer’s motion to compel. 
 
APPELLATE COURT DECISION: 
 
Reversed.  Mandatory arbitration of the disputes is required.  The employer, however, failed 
to establish that the claimed procedures for the conduct of the arbitration were in existence 
at the time the employer signed the employment application.  Under those circumstances, 
the provisions of the California Arbitration Act kick in and will govern.  Nevertheless, 
mandatory arbitration is required. 
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EMPLOYMENT TORTS; WRONGFUL DISCHARGE 
 
Kao v. University of San Francisco 
(2014) 229 Cal.App.4th 437, 177 Cal.Rptr.3d 145  
 
FACTS: 
 
Plaintiff was a tenured professor at the University of San Francisco.  He complained to 
University officials about the lack of diversity at the University of San Francisco campus.  
He had various meetings with University people; his behavior at these meetings was erratic, 
threatening, he yelled, he screamed, and he doubled his fists during the confrontations.  
Several University professors and officials complained in writing about his behavior.  He 
and his attorney were ultimately told that plaintiff should submit to a FFD (fitness for duty) 
evaluation by an independent physician.  The attorney initially refused.  Plaintiff was then 
put on leave and was ultimately told that if he did not submit to an FFD examination, he 
would be dismissed.  Plaintiff was, in fact, dismissed and sued. 
 
The trial judge granted summary judgment for the University on the defamation charges; a 
jury returned a verdict in favor of the University. 
 
APPELLATE COURT DECISION: 
 
Affirmed.  There was ample evidence to support the jury’s verdict.  The University acted 
reasonably in requiring plaintiff to submit to an FFD examination and the plaintiff  refused.  
There was substantial evidence to support the fact that his behavior was erratic and was 
properly viewed as a threat to others, causing the University to act as it did.  The verdict is 
affirmed. 
 
COMMENT: 
 
Might be interesting for employers to require everyone to submit to an FFD examination – 
say, every six months!  The other amusing thing about this case is that the University of San 
Francisco has just about the most diverse faculty in the country. 
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EMPLOYMENT TORTS; WRONGFUL DISCHARGE; REPORTING OF CRIME 
 
Yau v. Santa Margarita Ford, Inc. 
(2014) 229 Cal.App.4th 144, 176 Cal.Rptr.3d 824 
 
FACTS: 
 
Plaintiff worked at the Ford dealership.  Plaintiff himself was involved in some fraudulent 
warranty claims.  He ultimately reported another person at the dealership who was involved 
in the fraudulent warranty claims.  Plaintiff was fired.  He sued for wrongful termination, 
claiming that he had been fired simply because he advanced the public policy that the 
workplace should be crime-free and he reported the other Ford person as being involved in 
the fraud. 
 
In the wrongful discharge claim, the dealership demurred and the trial court sustained the 
demurrer. 
 
NINTH CIRCUIT DECISION: 
 
Reversed.  A wrongful termination case can be sustained when the fired employee had 
attempted to alert the employer to fraud or crime being committed at the workplace.  The 
public policy of the state is promoted when employees do such things.  Accordingly, 
plaintiff stated a cause of action  
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EMPLOYMENT TORTS; ATTORNEY-CLIENT PRIVILEGE; WRONGFUL 
DISCHARGE 
 
Chubb & Son v. Superior Court 
(2014) 228 Cal.App.4th 1094 
 
FACTS: 
 
Lemmon was an attorney employed by the Bragg law firm.  She was discharged for 
allegedly making a misrepresentation in a declaration.  She contended the discharge was 
because she had a disability.  Lemmon filed suit for wrongful discharge.  The Bragg law 
firm represented many insureds who were insured by Chubb.  Lemmon sought discovery of 
material in these litigation files.  This included client feedback regarding how Lemmon had 
done on individual cases, case reviews which would involve Bragg’s evaluation of 
Lemmon’s conduct, internal memos and emails which would contain evaluations of 
Lemmon’s performance, and “performance reviews” to the same effect.  Chubb resisted 
turning over most of these documents, although they did turn over some that were redacted.  
The trial court ruled in favor of Lemmon and against Chubb.  Chubb sought a writ. 
 
APPELLATE COURT DECISION: 
 
Writ denied.  The requests for discovery were in order in this wrongful discharge case.  The 
information was not to be made public; it would be shared only by the attorneys involved in 
the wrongful discharge case and no others.  The attorney-client privilege did not bar 
production. 
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EMPLOYMENT TORTS; RETALIATION 
 
Thomas v. County of Riverside 
(2014) 763 F.3d 1167 
 
FACTS: 
 
Plaintiff, an employee of defendant, sued defendant claiming retaliation to inhibit her 
First Amendment rights.  She submitted evidence of numerous specific activities of the 
defendant.  In a motion for summary judgment, the District Court granted summary 
judgment for the employer and classified many of plaintiff’s incidents collectively as 
“petty.” 
 
NINTH CIRCUIT DECISION: 
 
Reversed.  Plaintiff adequately raised genuine issues of fact concerning many of these 
violations, and the matter is remanded to the District Court for a detailed analysis of such.  
Even minor acts of retaliation which inhibit free speech rights can be actionable. 
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EMPLOYMENT TORTS; RETALIATION 
 
Ferrick v. Santa Clara University 
(2014) 231 Cal.App.4th 1337, Cal.Rptr.3d 
 
FACTS AND HOLDING: 
 
Court of Appeal holds that an employee who is fired for reporting to her employer that her 
supervisor is involved in a kick-back scheme (illegal), can state a wrongful termination 
action; not necessary to show that the general public is harmed by the supervisor’s activities; 
enough to show that the employer is directly harmed. 
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EMPLOYMENT TORTS; WRONGFUL DISCHARGE; RETALIATION 
 
Diego v. Pilgrim United Church of Christ 
(2014) 231 Cal.App.4th 913, 180 Cal.Rptr.3d 359 
 
FACTS: 
 
Diego was hired to work at a church pre-school.  She was promoted up the ladder.  One day, 
a person from Social Services showed up unannounced at the school because an anonymous 
caller had reported violations.  None were found.  The church, however, suspected that 
Diego was behind the anonymous call.  The church attempted to schedule a meeting for 
August 26, but Diego had another engagement and asked for a rescheduling.  (This was done 
by voice mail.)  Diego was fired. 
 
In the lawsuit for wrongful discharge, the trial court ruled in favor of the church. 
 
APPELLATE COURT DECISION: 
 
Reversed.  An employee can bring a wrongful discharge when the employer fires her based 
upon the employer’s mistaken belief that the employee had done something wrong.  This is 
similar to a whistleblower situation (even though Diego had done nothing), and the public 
policy wants to encourage the reports of illegal conduct.  Actions for wrongful discharge can 
be brought for such types of retaliation. 
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EMPLOYMENT TORTS; UNDOCUMENTED IMMIGRANTS 
 
Salas v. Sierra Chemical Co. 
(2014) 59 Cal.4th 407, 173 Cal.Rptr.3d 689 
 
FACTS AND HOLDING: 
 
California Supreme Court rules that based upon a California statute, Government Code 
section 1285, undocumented workers who are wrongfully terminated and discriminated 
against may sue for damages. 
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WRONGFUL TERMINATION; RETALIATION 
 
Avila v. Los Angeles Police Dept. 
(2014) 758 F.3d 1096 (WL 3361123) 
 
FACTS: 
 
Maciel worked for the Los Angeles Police Department.  He sued the Department for 
violating the Fair Labor Standards Act (FLSA) for refusing to provide him overtime pay for 
work he did during his lunch hour.  Another officer, Avila, was subpoenaed in the Maciel 
matter, and Avila testified that the custom and the unwritten policy was that even though 
overtime might be owed, the officers never submitted a claim for overtime even though this 
violated the Department’s policy.  After Avila’s testimony, the Department instituted 
disciplinary proceedings against him.  This ultimately resulted in his dismissal.  He (Avila) 
sued for wrongful termination and was awarded $50,000 in damages and $79,000 in 
attorney’s fees. 
 
NINTH CIRCUIT DECISION: 
 
The verdict was supported by substantial evidence that the termination was in retaliation for 
Avila’s testimony (which exposed the Department to embarrassment).   
 
 
 
 


