
 

§8.25 Few American Law Schools Still Require Agency, 

Trusts, and Equity [Excerpted from Loring and Rounds: A 

Trustee’s Handbook (2012 Edition, Wolters Kluwer)]  

The common law of agency has not always attracted the degree of 

academic interest that's warranted by its ubiquity, as well as its 

theoretical interest and practical significance.
1
 

In other words, do we still know what a trust is and will we still have 

trusts as we know them in the twenty-first century?
2
 

Many major law schools have stopped teaching estate planning. Few law 

students find the field interesting anymore, says [Prof.] Langbein.
3
 

Agency, contracts, torts, property (legal interests), and trusts are facets of the same gem. Each 

offers a perspective of the Anglo-American common law, as broadly defined to include equity’s 

substantive embellishments.
4
 Together, they make up the law's periodic table. Statutes either fill 

gaps in the common law (e.g., the will and the corporation), modify the common law (e.g., the 

health care proxy), or embellish the common law (e.g., the tax-qualified employee benefit plan). 

The Investment Company Act of 1940, for example, was written by lawyers who were clearly 

well versed in the common law and who presumed that their successors would be as well.
5
 

The civil law jurisdictions generally have not developed a trust regime of the type that is the 

subject of this handbook, a trust being a creature of equity.
6
 This occasioned Prof. Maitland to 

muse on how a complete English lawyer would likely react upon first encountering the Civil 

Code of Germany: 

“This,” he would say, “seems a very admirable piece of work, worthy in 

every way of the high reputation of German jurists. But surely it is not a 

complete statement of German private law. Surely there is a large gap in 

it. I have looked for the Trust, but I cannot find it; and to omit the Trust 

is, I should have thought, almost as bad as to omit Contract.”
7
 

The common law trustee who retains a lawyer with no formal instruction in some of these 
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fundamental legal relationships (e.g., the equity-focused relationships of agency and trust) needs 

to be extra vigilant. If the trustee's imprudent selection of counsel should cause economic harm to 

the trust, it is the trustee who first and foremost would be on the hook.
8
 On the other hand, “if a 

trustee has selected trust counsel prudently and in good faith, and has relied on plausible advice 

on a matter within counsel's expertise, the trustee's conduct is significantly probative of 

prudence.”
9
 

As noted, the common law legal relationships cannot be viewed in isolation. By way of 

example, contractual rights, such as incident to a life insurance policy, are property rights that 

may be the subject of a trust. Likewise, some equitable interests under trusts, such as shares of a 

mutual fund, are interests in property that may be the subject of a contract or an agency. Even the 

legal structure of the modern American mutual fund we owe to the trial and error of creative 

common law lawyers practicing in the first half of the twentieth century, particularly in 

Massachusetts.
10
 Their media were common law legal relationships, namely the agency, the 

contract, the trust, and to some extent the statutory corporation.
11
 Or take a transfer for the benefit 

of creditors. Professors Scott and Ascher remind us that “[w]hen a debtor delivers money or other 

property to a third person with instructions to pay a particular creditor, the relationship that arises 

may be a contract for the benefit of the creditor, an agency for the debtor, or a trust.”
12
 The 

opportunities for flexible and advantageous interplays between law and equity are limitless. In 

any case, most matters, whether transactional or adversarial, will implicate equity in some way.
1
 

A course in contracts does not a complete lawyer make.
13
 

To avoid a legal misdiagnosis, trust counsel needs to know the common law, not about the 

common law. “One need only consider the term ‘corporation’ in the…[Investment Company Act 

of 1940's]…short title, a choice of words guaranteed to confuse lawyers on both sides of the 

Atlantic who are not well versed in the common law.”
14
 This is because in the United States, as 

well as in the United Kingdom, an incorporated mutual fund is actually a trust.
15
 

Although trust concepts are marbled throughout the common law, Stanford and Harvard in 

the early 1960s each made an institutional determination that to be a lawyer it was no longer 
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necessary that one know the law of Trusts—to pass the bar, perhaps, but not to be a compleat 

lawyer.
16
 Since then, most of the other 186 or so ABA-approved law schools have followed suit. 

Current reform initiatives aimed at “globalizing” the American law school curriculum are only 

accelerating the process of marginalizing the core fiduciary relationships within the confines of 

the ivory tower,
17
 notwithstanding the fact that the society without “is evolving into one based 

predominantly on fiduciary relations.”
18
 In 1964, Professor Warren A. Seavey speculated on why 

it was that agency was being marginalized in the American law schools: 

Agency has attracted very few writers. There are few law review articles and, aside from 

the Restatement, no very recent texts. Perhaps for this reason, it has been given 

diminishing attention in law schools; the time given to it now is far less than its intrinsic 

importance warrants, since practically all of the world’s business involves agents and in 

most important transactions, an agent on each side. This in turn results in a poor 

understanding of its characteristic features.
2
  

Even the traditional required Property course has undergone some “shrinkage,” although it is 

unlikely to suffer the same fate as the equity-based core courses.
18.1
 Recall that a trust is a 

fiduciary relationship with respect to property. “For many decades, Property received six credits 

in most law schools—typically three in the Fall and three in the Winter semester of the first year. 

Now, few schools give the course more than four or five credits, and some have cut it to 

three.”
18.2
 

The trust is not just an estate planning vehicle for the rich. The role that the private trust plays 

in lubricating the American capital markets has come to eclipse in significance the traditional role 

it has played in facilitating intrafamily wealth transfers.
18.3
 On April 28, 2001, even the Peoples’ 

Republic of China jumped on the global trust bandwagon:
18.4
 “According to Chinese drafters and 

scholars, the initial impetus for the legislation was the urgent need to promote China’s accession 

to the World Trade Organization and to address China’s financial sector by adopting ‘an 

important pillar of the modern financing industry in developed countries,’ the trust.”
18.5
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In 2006, the Suffolk University Law School faculty voted 27–20, over the strenuous 

objections of the senior author, to downgrade formal instruction in the fiduciary aspects of agency 

and the fiduciary and property aspects of trusts from required to fully elective status.
19
 The Equity 

course had already been purged from the required curriculum a decade or so before. That the core 

business of a law school is to turn out agent-fiduciaries carried little weight. 

Back in 1908 when the American Bar Association adopted the original Canons of 

Professional Ethics, instruction in the core equity-based relationships of agency and trust, as well 

as the core law-based relationships of contract, tort, and property, was mandatory in most if not 

all the law schools. It most certainly never occurred to those who had been encouraging the bench 

and bar to endorse and adopt a lawyer code that by the end of the century instruction in the two 

private fiduciary relationships would no longer be required in most American law schools. Back 

then lawyer codes presumed a bench and bar that were thoroughly grounded in the common law, 

as the focus of such codifications was on licensure, the lawyer's relationship with the state. 

Licensure is still the focus of the typical lawyer code.
20
 There has been no appreciable expansion 

in the scope and coverage of the Canons of Professional Ethics, or its successor codifications. On 

the other hand, we have seen a considerable pedagogical undermining over time of the common 

law foundations upon which those regulatory edifices were and are constructed. 

For more on the marginalization of the fiduciary in the American legal academy, the reader is 

referred to Charles E. Rounds, Jr.
21
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