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Brinker Decision by California Supreme Court
Clarifi es Meal and Rest Period Obligations 

By Michael S. Lavenant, Brian E. Ewing, and Oscar E. Rivas
Ventura County and Los Angeles County Offi ces

Yesterday morning, the California Supreme Court issued its long awaited decision in 
the case Brinker v. Superior Court (Hohnbaum), S166350.  The Brinker decision in-
volved a class action against a number of restaurants operated by Brinker Restaurant 
Corporation, alleging that Brinker failed to provide meal and rest periods required by 
California law and required employees to work off the clock, and seeking to certify 
a class of approximately 60,000 restaurant employees.

The Brinker case centered on the proper interpretation of California’s meal and rest 
period laws and regulations and how those interpretations inform and affect class 
certifi cation.  The central, and long anticipated, holding in this case is that employers 
need not ensure employees take 30 minute off the clock meal periods, but do need 
to provide meal periods, one for a shift longer than 5 hours, and a second for a shift 
over 10 hours.  Also, employers need only “authorize and permit” 10 minute on the 
clock rest periods, for every 4 hour period of work or major fraction thereof.  The 
Brinker decision outlined detailed requirements under the law, and the Court specifi -
cally ruled as follows: 

As to 30 minute off the clock meal periods:

• A company’s obligation is to provide (give the opportunity for) em-
ployees to take meal periods, but not to “police” employees to ensure they 
took the meal period.  
• The meal period must be at least 30 minutes, and the employee must 
be relieved of all duty and allowed to leave the work premises (except in 
limited circumstances.)  
• Employees must be allowed to take one meal period if they work 
shifts over fi ve hours, and that meal period must start no later than the end of 
the fi fth hour of work.  
• Employees must be allowed to take a second meal period if they work 
shifts over ten hours, and that meal period must start no later than the end of 
the tenth hour of work.  
• The second meal period does not need to be provided within 5 hours 
of the fi rst meal period.

It is important to note that even though an employer does not need to ensure em-
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ployees take meal periods, if the employer actually knows that employees are not taking 30 minute meal periods 
in which employees are relieved of all duties and free to do what they want, it will be held liable.  Also, if an 
employer has a policy that contradicts these regulations, it will be held liable, because the employee will not be 
given the opportunity to waive anything.  

As to 10 minute rest periods: 

• The employer must authorize and permit 10 minute on the clock rest periods for its employees.  
Again, the employer need not ensure they are taken by the employees.  
• One 10 minute rest period must be provided for every four hours of work “or major fraction 
thereof.”   To calculate the number of rest periods required, an employer should divide the total number of 
hours of the shift by four, then round up if the fractional part is over 2 hours.  For example, an employee 
who works 6 hours or more is entitled to two rest periods, not just one.  
• The rest period must be provided in the middle of the four hour period “insofar as practicable.”  
• The fi rst rest period need not necessarily be provided before the fi rst meal period, if an employer’s 
specifi c circumstances prevent it from doing so. 
• However, an employee is entitled to no rest periods for shifts of 3 ½ hours or less.  

The court in Brinker relied heavily on the existence of company-wide policies to decide whether the case should 
be certifi ed as a class action.  In fact, in Brinker the Court ruled that the portion of the case dealing with rest peri-
ods could proceed as a class action, because of Brinker’s rest period policies.  (The Court did not decide whether 
those policies violated the law.)  Courts will fi rst look to a company’s meal and rest period policies (or lack of such 
policies) to help decide whether a lawsuit against the employer can be treated as a class action, because such poli-
cies show that the issue can be resolved for the entire class.  This is just one factor, the company must also ensure 
that its practices do not impede employees from taking breaks.  It will be the employer’s burden to establish that 
the opportunity to take breaks was provided to employees.  

Having specifi c policies that fully comply with the law, and these new Supreme Court rulings, is crucial for the 
defense of any class action that might be fi led against your company.  Companies who do not have such policies 
should work to implement policies as soon as possible and inform employees directly of these policies.  Employ-
ers should also seek legal counsel to ensure their policies comply with these detailed requirements.  The Califor-
nia labor and employment attorneys of Constangy, Brooks & Smith are available to assist you.

About Constangy, Brooks & Smith, LLP
Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. 
A “Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small 
companies across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such 
as Chambers USA, Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the fi rm is top-
ranked by the U.S. News & World Report/Best Lawyers Best Law Firms survey. More than 130 lawyers partner with clients 
to provide cost-effective legal services and sound preventive advice to enhance the employer-employee relationship. Offi ces 
are located in Alabama, California, Florida, Georgia, Illinois, Massachusetts, Missouri, New Jersey, North Carolina, South 
Carolina, Tennessee, Texas, Virginia and Wisconsin. For more information, visit www.constangy.com.

CLIENT BULLETIN
April 13, 2012


