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WELCOME

Welcome to Morrison & Foerster’s quarterly
newsletter on dispute resolution. In this
newsletter, we address recent developments in
arbitrations, investigations, and commercial
and intellectual property litigation that may
affect Japanese companies. Please feel free to
contact any member of Morrison & Foerster’s
Japan office to learn more about the topics
covered in this newsletter.
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ABOUT OUR TEAM

Our global team of 450 litigators includes
some of the top trial and appellate lawyers in
the United States, Japan, China, and the UK,
with leading practitioners in intellectual
property, securities, commercial litigation,
antitrust, white-collar criminal defense,
product liability, class actions, unfair
competition, financial services, trade secrets,
privacy, and employment litigation.

In Japan, our litigation group is not only the
largest of any international law firm in the
country, but is the only group with a dedicated
team of 25 full-time litigation attorneys, more
than half of whom are fluent in Japanese.

Operating globally with a wide range of
expertise, our team works quickly to address
and resolve clients’ legal needs.
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Supreme Gourt Revisits
Boundaries of Specific
Personal Jurisdiction

Akira Irie

Everyone agrees that a court can exercise
specific personal jurisdiction if the defendant
“purposefully avails itself of the privilege of
conducting activities” there. But the age-old
question remains—just how much of a tie does
the defendant need to have with the
jurisdiction? The Supreme Court revisited this
issue in a pair of cases, Ford Motor Co. v.
Montana Eight Digital Judicial District and
Ford Motor Co. v. Bandemer, where it rejected
Ford’s argument for a strict but-for causation

test between a plaintiff’s suit and the defendant’s

activities.

Both Ford cases were product liability suits
stemming from car accidents in Montana and
Minnesota involving two Ford vehicles—an
Explorer and a Crown Victoria. In both cases,
Ford designed, manufactured, and sold the cars
outside of the forum states. And in both cases,
Ford admitted that it engaged in substantial
advertisement, sales, and servicing of the two
car models in each state. Nonetheless, Ford
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E#4 KU Ford Motor Co.%f Bandemer 40 2 D
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argued that personal jurisdiction was improper SD4EEDBEEICEYZTNZTNDOMIZIToICT
because the specific cars involved in the FRVN D, AMEEEITELTHAEERLEL
accidents were first sold outside of Montana and #-,

Minnesota—they only entered those states after

subsequent purchasers took them there.

The Supreme Court rejected this argument EERFIATIE., FERA. HEDEE A~ DA
based on black-letter law that specific [FERL. XL, BET S 1B R Sl (X157
jurisdiction exists if the claims “arise out of or 43 L\SEAMEERIZE DT, COTELER
relate to” the defendant’s contact with the (TFEL1= EEHIATIE. TEEICIZEREFZRI
forum. The Court explained that although “arise w24, TEE I EREZIZNETILAEDS
out of” asks about causation, the “relate to” BALEDTY, 2LC. choDSBHDE=EEEL.
requirement does not and the facts of these [ SEIEH R USRARI DML EEYE E R DI
cases were sufficient to show a strong +5THY. Ford IS5 B3 EEEDTHEHE

“relationship among the defendant, the forum, CHBEHBALEL . COEREE T, &

and the litigation” such that exercising specific A AT TR EN SR B =B ERRE S ATH

jurisdiction over Ford was proper. In reaching R s
this conclusion, the Court emphasized that the {;0) S ;\J LT LEL .

“phrase ‘relate to’ incorporates real limits” and it
has “never framed the specific jurisdiction as
always requiring proof of causation.”

While the Ford cases help clarify the boundaries Ford ®ZEHl(%. 45| EEEHE D EEFHFAREIZIXLEL
of specific jurisdiction, the outer boundaries of =A%, AMIEEEDFEREIZ DL TIL., BHIFTORLE

personal jurisdiction remain fuzzy as IZBWTTE- #E L OEBERELSZ /59—
acknowledged by the Court’s footnote—“And we o rERE|[ZD\TIXEBELAL (SRR ShTEY.
do not here consider internet transactions, KR EL TR AT EEH->TUNET,

which may raise doctrinal questions of their

own.”
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How a Rohust
Compliance Program Gan
Save Your Company

Daiske Yoshida

The new Biden Administration was relatively

quiet in terms of criminal enforcement in its first

100 days, which was not surprising considering
the leadership changes at the Department of
Justice (DOJ), as well as at other enforcement
agencies such as SEC and FTC. However, it
appears that things are starting to get more
active. In early June, the White House
announced a new initiative calling for

inter-agency collaboration to combat corruption

and bribery.

In the meantime, this is a good time for
companies that have U.S.-related businesses to
review its corporate compliance programs.
Having a robust compliance program is
extremely valuable, because in addition to
improving a company’s ability to deter and
detect potential violations, it can be used in
negotiations with enforcers to reduce penalties.
On the other hand, if enforcers determine that a
company’s compliance program is inadequate,
they may require severe remedial measures,
such as appointing an independent compliance
monitor.

In determining whether to bring charges and in
negotiating plea or other agreements with
corporate defendants, DOJ’s Criminal Division,

including the FCPA Unit, considers the adequacy

and effectiveness of the company’s compliance
program, both at the time of the offense and the
time of the resolution. The Criminal Division
recently updated its guidelines in June 2020.
DOJ’s Antitrust Division formerly did not take

compliance programs into account, but changed

its policy in 2019 to incentivize companies to
implement stronger compliance. Also in 2019,
the Department of Treasury’s Office of Foreign
Assets Control (OFAC), which administers U.S.
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BlX. 2020 & 6 BICHARSAUERETLTHEY. F
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economic sanctions, issued its own corporate
compliance guidelines.

Because U.S. enforcers aggressively bring

criminal prosecutions and investigations against

non-U.S. entities, it is prudent for foreign
companies that have U.S.-related business to
consider whether its compliance program is
effective. Here are some key points to consider:

Does your compliance program match your
risk profile? A risk assessment is an essential
component of a compliance program. There is
no one-size-fits-all program, and the amount of
resources that is directed towards compliance
should match the operation’s risk profile, based
on factors such as the size, nature, and location
of the business.

Is there sufficient commitment by senior
management? It is easy for companies to
publish a CEO statement extolling the
importance of compliance, but many companies
view compliance as a cost center and do not
provide adequate resources. In assessing
whether a company’s compliance program has
sufficient management support, DOJ examines

the personnel and budget, as well as whether the

compliance officer has sufficient seniority and
authority to conduct independent investigations,
including reporting its findings directly to the
company’s Board of Directors or its Audit
Committee.

Are policies and procedures effectively
implemented? Having appropriate compliance
policies and procedures is important, but they
are worthless if they are not effectively
implemented. How are the policies and
procedures communicated to employees? Do
employees receive adequate training? How is
compliance monitored? What happens when a
potential violation is detected? Rather than to
view compliance as a cost or an impediment to
business operations, companies should value its
strategic importance in defending them from
risk.
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The Defend Trade Secrets rL—F—OLvhRE
Act: Five Years Later iR TS 5 FEHEH-T

Yuka Teraguchi, Keiko Rose FORE.O—XBEF

Enacted in May 2016, the Defend Trade Secrets 2016 & 5 BICkL—RI—ILyMREE(UT
Act (“DTSA”) gave U.S. companies the ability to ~ TDTSA)MWHEIE - HEITSN=CET, KETEILE
bring trade secret misappropriation claims in HRELEIFTICFL—R S — Ly N E LB DR IE
federal court and was hailed as a powerful tool in  FEEEREBLITAENTREEAY . [HiiEH D
protecting valuable proprietary information. Five s&xgisif4R#Ed2-b0BRAEY—ILELTEL

years later, the impact of the DTSA is becoming  sgjfianELt-, Zhh5 5 EAIEBL. DTSA D
clearer, and companies should be aware of how 2.8 8 FYBRS YD DB B0 . DL

e

the DTSA could affect their trade secret matters.  prga MREHORL—KS—5LwBIE - R IELE
HEEMO>THEWEIHYET,

Prior to the DTSA’s enactment, companies could  DTSA |5 LARTIL. M EEHRZEHIME X (TIRI LT
only sue for trade secret misappropriation in state EIRFREENGFET IEEERE. DENEL
court, unless there was diversity jurisdiction or an 2ZtDTEAM—DIEEBZFL—K—IL YD
independent federal cause of action. This meant  FRiEZERIZOLNTMEEHIFTIZIESKT & TLE=,

that potential plaintiffs needed to be aware of 4 1hh . BEMAESL. FL—Ro—45 L vk
state-specific differences in trade secret claims, B9 BERICDOVWTHTEIZELSIEHGERSIN
including applicable statutes of limitations, BIRRHIR . A FE . RUTFL—RS—SL k]

remedies, and definitions of key terms such as OIRERAIEEDEERBOTENL) S B
“trade secret” and “misappropriation.” In contrast, S BNEMGYEL-. HEREI=. DTSA [£. &M
the DTSA provided a uniform approach with DL —FS— s L hEI =BT B RS Ik
broad definitions, which was intended to provide (B RERET 5% B LT, IBELE

. . ot
Protectlo.n to a wide range of broprictaty BEREAH—MET7IToO—FRHELEL
information without preempting state trade

secrets law.

In practice, the DTSA has not yet resulted in the  &IFE A . EBEIZ(E. DTSA AL —FS—SL b
intended uniform standard for trade secret DAEFRAFERIZODVTERLEESGH—E%
misappropriation claims. Given the absence of H#EETBZIZFEEE->TIZLVER A, DTSA BiE
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DTSA-related precedent, courts have often
considered state trade secrets law when
interpreting DTSA claims. This has resulted in

many federal jurisdiction-specific differences that

are similar to the pre-DTSA differences that
existed across the states.

The DTSA may have also increased the costs of

trade secret litigation. Many plaintiffs alleging

trade secret misappropriation bring both a DTSA
claim and a corresponding state law claim. As a
result, more resources are spent understanding

and briefing two bodies of law, and there are

higher chances of forum shopping and choice-of-

law disputes.

For non-U.S. companies, the most important

impact of the DTSA is its broad extraterritorial

impact. A DTSA claim may be brought against
U.S. citizens, permanent residents, or

organizations, or when “an act in furtherance of
the offense was committed in the United States.”
18 U.S.C. § 1837. Courts have broadly interpreted

“an act in furtherance of the offense” to allow

DTSA claims to proceed even if all of the alleged

acts of misappropriation occurred abroad,
provided that some related act occurred in the

United States—e.g., if products containing trade
secrets were advertised at a U.S. trade show or
employees who stole documents containing trade
secrets were recruited in the United States.t So far,

however, courts have found damages that

occurred in the United States, standing alone, to
be insufficient to state a claim actionable under

the DTSA.2

The DTSA was an important development in U.S.
trade secret law and will continue to develop in

the years to come. Both U.S. and non-U.S.
companies need to be remain aware of these

developments and the pros and cons of litigating

DTSA claims.

DFFIDZENT =6 BFHIFT (L. DTSA ITEDLEES
DEBERIZHT=Y. LIXLIEFL—F—o Ly
TEEMEEZBEBICANTEEL . TOHRE.
DTSA LIRS EDENAHoT-DERBIZ, &
HBHEERXICL>THEADEWLAZLELTLY
F9,

F1=.DTSA DEAIZKYL—F—I Ly ERED
DERMPEZ-TREEHLHYET . FL—FP—
LYbDRIEFRAZERTHE<LDREN. DTSA
[CEDGERE, ThITHET DIMEICEDGEES
DEAFRETENETT, TN, 2 FEHEDE
FOBBOHRBADE=OHIZEYZLDERNEDS
NBEEBIT, TA—F L avE LT OEDEIRIC
BT 5ENELLIAEERLEE>TLET,

EXRERZEN DTSA DFEEBLELTRLERTAE
mIE, e ENERATY , DTSA ITEDLEES
X KETR. kFHEEZETLIBEEE LTHERE
[ZxLT. RIECKERNTILEZBRT 51784
Sh1=1155E (18 U.S.C. § 1837)ICEHALILTAHIEM
TEEYT HHAE TLREBRTH1THIELD
XEXLEICERL, LEATEBREORERA
TAEDETHAETITONELTE, TNIZEE
LIzRIoAhDITAENKERNTHEINZEBIZRIL.
KEDFL—Ra—Th—KRY—oLyhEaET
BUBNEELEEINTY., FL—Ko—ILyrEREE
TEXEZRALREENKEATERASINSC
L)EEMHLELT, DTSA IZEDGERFHREEDD
ZEFEBOTEFELIS, LALINETOESA, 18
ENKETRELIZBEDHTIL DTSA [ZE KL
EREBLILTAHIZER T2 EDHIEATEINT
WET

DTSA [ZREL—FY—ILYNEICRITHERE
ELEOMTHY., SRLERLEITHIETLLD,
RERRLIFKERED. 51THS. CORRLE
DTSABRIZEITICED A b T A ERHT
DLENHYET

1 See Motorola Solutions, Inc. v. Hytera Commc’ns Corp., 436 F. Supp. 3d 1150, 1165 (N.D. lll. 2020); ProV Int Inc.
v. Lucca, No. 8:19-CV-978-T-23AAS, 2019 WL 5578880, at *3 (M.D. Fla. Oct. 29, 2019).
2 See, e.g., Luminati Networks Ltd. v. BlScience Inc., No. 2:18-CV-00483-JRG, 2019 WL 2084426, at *11 (E.D. Tex.

May 13, 2019).

3 Motorola Solutions, Inc. v. Hytera Commc’ns Corp., 436 F. Supp. 3d 1150, 1165 (N.D. lll. 2020); ProV Int’l Inc. v.
Lucca, No. 8:19-CV-978-T-23AAS, 2019 WL 5578880, at *3 (M.D. Fla. Oct. 29, 2019) S HfZELY,
4 #&L T, Luminati Networks Ltd. v. BIScience Inc., No. 2:18-CV-00483-JRG, 2019 WL 2084426, at *11 (E.D. Tex.

May 13, 2019) ZZSHIZELY,
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The Impact of Expanding
Privacy Legislation on
International Arbitration
Proceedings

Andrew Mever, Mikaela Ediger

With the greater prevalence of broad, and often

mandatory, data protection laws like the European
GDPR, arbitration participants and professionals
are facing new questions regarding how these laws

impact arbitral proceedings.

To highlight common issues that are beginning to
emerge, this article addresses two early questions

that parties and tribunals are facing.

1. How to Handle Data Transfers Between
Jurisdictions?

Given the international nature of many

arbitrations, a proceeding might implicate several

different data protection regimes. For example,

virtual proceedings could see arbitrators, parties,

witnesses and evidence scattered across the
globe—potentially implicating the GDPR, or the
laws of several other countries.

Typically, data protection regimes limit
international data transfers as a way to prevent
circumvention of data protection laws through
transfers to less protective jurisdictions. For
example, the GDPR prohibits the international
transfer of data unless one of three conditions is

met: (1) the EU has deemed those countries’ data
protection adequate, (2) other safeguards are put

in place to ensure protection, or (3) the “legal

9 Morrison & Foerster Japan Disputes Newsletter
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claims” exception applies (GDPR Art. 44-49, Rec.
111). Data protection laws in China and Russia are
yet more restrictive and can essentially prohibit
data transfers outside the jurisdiction in certain
situations.

e Takeaway: Arbitration counsel and
participants should consider what restrictions
apply to them in their jurisdiction, what
protections apply in the jurisdiction where
they intend to transfer data, and include
necessary procedural provisions in a
procedural order or terms of reference.

2. How to Collect and Process Personal Data?

Under most modern data protection laws, there
must be a “lawful basis” for processing personal
data. This is a fact-based determination and
depends on the type of personal data at issue.
Some arbitration practitioners may be tempted to
comply with this requirement, if necessary, by
obtaining consent. However, because a person can
withdraw consent at any time, this can be risky. A
key witness’s withdrawal of consent could cause
an entire arbitration to halt. Furthermore,
individuals implicated in documentary evidence
might not be affiliated with a party. Tracking them
down to obtain consent may be onerous.

As an alternative, some data protection laws have
created a legal basis to allow the processing of
personal data in arbitral proceedings. Brazil’s
General Data Protection Act (LGPD), for example,
expressly authorizes processing personal data in
arbitration (Articles 7(VI) and 11(II)(d)). In the
absence of express permission, other data
protection laws contain alternative safe harbors
for particular types of data. For example, the
GDPR permits processing of “sensitive data” for
the defense of legal claims, but not “personal data”
(GDPR Art. 9(2)(1)).

e Takeaway: Arbitration counsel should
evaluate what kind of data will need to be
collected or processed in service of their case—
e.g., discovery and document production—and,
if necessary, identify a basis for processing the
data.
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PARTNER HIGHLIGHT:
Eliot A. Adelson

Eliot handles complex legal issues facing
clients across the globe. He provides clients
with strategies for resolving a broad range of
disputes, including civil and criminal antitrust
litigation, and internal and government
investigations.

Eliot has appeared in federal and state courts
and tried numerous bench and jury trials to
verdict. He has litigated matters for both
corporations and individuals, and he has
significant experience in civil and criminal
antitrust litigation and internal and
governmental investigations.

Among his recent matters, Eliot represents a
Japanese global manufacturer of electronic
components in a putative class action, the
largest local TV station operator in the United
States in a putative class action, and
represented an auto parts company in several
antitrust investigations.

Before joining Morrison & Foerster, Eliot
cultivated an international client base across
industries and geographies over his
fifteen-year tenure at another global law firm.
Japanese companies, in particular, look to
him for his deep knowledge of antitrust
matters.

In addition to his private practice experience,
Eliot served as a Deputy District Attorney for
Alameda County in California. Eliot is also a
member of the Executive Committee for the
Bar Association of San Francisco’s Antitrust
and Business Regulation Section.
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Antitrust Compliance
Policies & Training

Eliot Adelson

With an increase in antitrust enforcement

expected under the Biden Administration, now is

a good time to review and update your antitrust
compliance policies and training.

More than at any other time in recent history,
antitrust is a now a top focus for politicians and
law enforcement officials in the United States.
Every day we see headlines about how antitrust
is being used, or may soon be used, to address

competition and other social issues. As the Biden

administration begins to set its antitrust policy
agenda, and a Democratic-controlled Congress
passes legislation, we expect more aggressive

antitrust enforcement, with a particular focus on

criminal enforcement.

Under the Trump Administration, the

Department of Justice’s antitrust enforcement
noticeably slowed. The Trump administration
averaged only 22 criminal antitrust cases each
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year, which is about one-third of the average
during the Obama administration. Similarly,
criminal antitrust fines dropped from over $1-
billion each year, to only $67 million in 2017.
MoFo expects that the number of cases filed and
the penalties involved will substantially increase
over the next few years.

Antitrust enforcement is expected to increase
under the Biden administration. There are
reports that President Biden will create a new
White House “antitrust czar” to help guide
policy. In addition, there will be increases in the
antitrust budget for both the DOJ and the
Federal Trade Commission. And we expect the
Biden administration to return to a policy of
cooperation with foreign agencies, which will
lead to an increase in international cartel
investigations and prosecutions. Industries that
may face increased scrutiny include “Big Tech,”
healthcare, defense and public procurement,
pharmaceuticals, labor, and energy.

We may also see increased antitrust enforcement
because of new whistleblower protections for
employees that report antitrust violations. In late
2020, the Criminal Antitrust Anti-Retaliation Act
was signed into law. It now protects antitrust
whistleblowers by prohibiting an employer from
retaliating against an employee who gives
information regarding an antitrust violation.
This Act is the first whistleblower protection
given to private-sector employees who report a
criminal antitrust violation.

Because of the expected increase in enforcement,
and because of policy changes, it is now more
important than ever for companies to have
robust antitrust compliance policies and training
in place. Not only are effective compliance
policies and training successful at preventing
employees from committing antitrust violations,
but also the DOJ’s Antitrust Division recently
announced a new policy that can reward a
company for having such policies. The Division
will now consider a company’s antitrust
compliance program at the charging stage of a
criminal antitrust investigation. Before, the
Division did not give credit at the charging stage
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for a compliance program. Credit was only being EIhTWVEL, T4bhb, ¥lE. BEAEM

given at the sentencing stage, meaning that a
company had to plead guilty or be convicted
before the Division would consider whether the
company had an effective compliance program.
At best, the company could receive a reduced
sentence. Now, companies with an effective
compliance program may receive a deferred
prosecution agreement, with the possibility of
escaping criminal liability altogether.

The Division will evaluate compliance programs

BAVTSATUR-TATSLEB LTSI ERMN
ARBIZE>TEESNSHINZAREFEITL. XL
AR¥REZTEEERELINTLEL, Lz
NoT, BEE, BEOEFWNERIZEZITEIECHLM
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on a case-by-case basis. It will give self-reporting O4'SLZFMLET . RFSAMNRIZEEMNISERE

companies credit based upon the company’s
compliance program’s effectiveness in
preventing, detecting, and addressing antitrust
violations.

With an expected increase in antitrust
enforcement, and the clear benefits of having an
effective antitrust compliance policy, now is a
good time for companies to review and enhance
their antitrust policies.

Update on Judge
Albright’s Handling of
Transfer Motions
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Akira Irie, Mikaela Ediger

Since joining the federal bench in September
2018, Judge Albright has attracted a torrent of
patent cases—roughly 20% of the national
patent docket—to his Western District of Texas
courtroom. In a previous issue, we detailed his
innovative and unique patent rules and limits
on early discovery, which may account for the
rising popularity of his docket for plaintiffs. As
many defendants would prefer an alternative
forum, however, they are increasingly seeking to
transfer their cases out. Perceived delays in
Judge Albright’s decisions on transfer motions
have become a point of contention in several
mandamus petitions filed by defendants in the
Federal Circuit.

As one example, in February of this year, SK
Hynix filed a mandamus petition asking the
Federal Circuit to compel a ruling on a transfer
motion that had been pending for eight-
months. The Federal Circuit granted the
motion, stating that Judge Albright’s actions
“amounted to egregious delay and blatant
disregard for precedent.”s The Federal Circuit
further held that when a transfer motion is filed,
district court judges should prioritize ruling on
it before proceeding to other matters. Id. at 601.
A month later, the Federal Circuit intervened
again on a transfer motion pending before
Judge Albright.7 It held that in delaying a ruling
on Tracfone’s motion to transfer to the
Southern District of Florida, the court “clearly
abused its discretion” that frustrated the very
purpose of the venue statute.8 On remand,
Judge Albright denied Tracfone’s

motion. Considering another mandamus
petition from Tracfone, the Federal Circuit
reversed and ordered transfer, noting that
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51n re SK Hynix Inc., 835 Fed. App’x 600, 600-01 (Fed. Cir. 2021).
%1n re SK Hynix Inc., 835 Fed. App’x 600, 600-01 (Fed. Cir. 2021),
"In re Tracfone Wireless, Inc., 2021 U.S. App. LEXIS 6689, No. 2021-118 (Fed. Cir. March 8, 2021).

81d. at *3—*5.

91n re Tracfone Wireless, Inc., 2021 U.S. App.LEXIS 6689, No. 2021-118 (Fed. Cir. March 8, 2021),
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121n re Tracfone Wireless, Inc., 2021 U.S. App. LEXIS 11388, at *9—*10, No. 2021-136 (Fed. Cir. April 20, 2021),
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several witnesses lived in South Florida and
none in Texas.9

Judge Albright has since issued a standing
order clarifying that he will rule on motions to
transfer before holding a claim construction
hearing. He also has updated his patent rules to
clarify that transfer motions will be ruled on
expeditiously.

Obtaining and Enforcing a
Default Arbitration Award

Andrew Meyer, Keiko Rose

A default award is a powerful tool for parties in
arbitration, particularly when an opposing party
fails to appear or simply refuses to participate.
Default proceedings allow arbitrators to issue an
award on the merits (normally, against the non-
participating party) while minimizing the
disruption and additional costs that a non-
participating party can create.

But, how do you obtain a default award and

ensure that it is enforceable? Below are some key

considerations:

e Confirm that default proceedings are
allowed: Many arbitration statutes and
institutional rules allow arbitration
proceedings to continue if a party fails to
participate. For example, Rule 24.3 of the
SIAC Rules provides, “[i]f any party fails to
appear at a meeting or hearing without
showing sufficient cause . .
proceed with the arbitration and may make
the Award based on the submissions and
evidence before it.” Parties should confirm
whether their applicable rules also allow
default proceedings. Even without applicable
rules, however, arbitrators are generally
considered to have inherent authority to
make a default award.

e Ensure that the non-participating party
received notice: It is worth the effort to
ensure that a defaulting party is aware of the

Z D& Albright IE (. JL—LDOER K (claim
construction hearing)ZBA<HIIZ. #EDBILTIZD
WTHTEE T I CLERMEICT BT RAUNETHKTL
FLI, FRAKIE. BEDOBRILTHRRICEESN
é:t’éﬁﬂﬁﬁl‘?éf—&b HEFRAIZ®RETLTLVE

Klﬁd)ﬁ’ﬁ#ﬂﬂﬁd)ﬁﬁt
T

Fob)a— 34— B—X EF

. the Tribunal may

REQBEFIETIE. FITHFALSMLEMES
O BIIBMEESTSEEICENT. FHEOLEE
[SELTRABY—ILERYET , REFHKICEKY. M
HAZEE.SMLTWVEWEEFITHLO RIS
B3 2 hELIEITIENTE, SMLTLVRNY
EENEAHTRELCEMERER/NNRICHIZ S
ENTEET,

LAL. EQXIIZLTRFEOMEFHFIEERL. Th
FHEEICTHMITTESLDTLLIOD, UTIZ, EELKRE
HIEHETET:

o REFHHFHFAIA TS LFHET S %<
DHEER S SUKERAIE. BFEENSM
LEWMES. hEFRaiid 52L%eFILT
LWET, HlZIX. SIACIKRAIDFRAI24.312FH ULV T
. TOWIFhhDHEED, +HLGEEEZRS
FTICRBFFERICHBELEVES ., HEE
(X EEDHDENTE, hDOZFDHIIZIRH
SINEERRUVIIHUZE SO THELIEE T
FTENTESIERELTCWET  BEE
(X, BARINSBRUNREDOFHRERDINE
NEHERTILELHYET, =1L, BRI
SFRBNDGLTH PEANE—REMIIZ. RED
HEFIEITIERDEREZET HLALEIN
F9,

o FFSMELNEHEREL/ICEEHFT SR
FEDLAEENEDMEDFAERHLTLNDE

°In re Tracfone Wireless, Inc., 2021 U.S. App. LEXIS 11388, at *9—*10, No. 2021-136 (Fed. Cir. April 20, 2021).
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arbitration, and to build a record that they
had a full opportunity to participate. Because
arbitrators must provide each party an
opportunity to present its case, they will often
allow a party who later seeks to participate—
even after significant delay—to do so. Of
course, arbitrators are free to consider the
effect of any delay in later assessing costs. To
help minimize the risk of procedural
challenges to a default award, you will want to
provide notice—in accordance with the
arbitration agreement and applicable rules—
of each stage of the arbitration proceedings to
a non-participating party.
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e Fully brief your arguments to the tribunal:
Arbitrators are obliged to fully assess the
issues presented, even if one side does not
participate, and issue a well-reasoned
award that sets forth the facts and bases for
its decision. (Unlike in U.S. court, for
example, a tribunal cannot simply issue a
default judgment against a party based
solely on non-participation.) While you
may ask the arbitrators to expedite
proceedings, you should still provide
sufficient evidence to support your claims
and issue an award in your favor. This may
even include a hearing to answer any
questions.

e Follow local legal requirements to o HBHIBT DT EEIL T S/=00/ZFFH D%

strengthen an award’s enforceability: A
party facing a default award will likely try
to challenge enforcement on any basis
available, including in the country where
the award was issued and any other
country where enforcement is sought. For
example, in countries party to the
Convention on the Recognition and
Enforcement of Foreign Arbitral Awards
(the “New York Convention”), procedural
deficiencies are a basis to refuse

enforcement (e.g., failure to provide notice
and an opportunity to present one’s case, or

failure to comply with applicable
procedural laws). These grounds can vary
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by country. Accordingly, parties should be
aware of the legal requirements for
enforcement in both the arbitral seat and
country of enforcement, in addition to the
relevant arbitral rules.

...................

Non-GCompete Agreements

Yuka Teraguchi, Geary Choe

Can you prevent your former U.S. employees
from working for your competitors? The answer
depends on the state, but more states are moving
towards banning non-compete agreements,
especially for low-wage workers.

Non-compete agreements generally prohibit an
employee from entering into or starting a similar
profession or trade in competition against
his/her employer. These agreements are
premised on the possibility that employees may
afford unfair competitive advantage to their new
employers by bringing with them confidential
information and/or trade secrets.

To date, California, North Dakota, and
Oklahoma have outright banned or prohibited
non-compete agreements in nearly all situations.
On March 16, 2021, Washington, D.C. joined
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these states by passing the Ban on Non-Compete Non-Compete Agreements Amendment Act)% & &

Agreements Amendment Act. D.C.’s ban
similarly covers all workers, except medical

specialists making more than $250,000 per year.

Such sweeping bans on non-compete agreements

have certainly not been the mainstream
approach. Many states allow non-compete
agreements to apply to most employees, except
for a few specific group of employees. For
example, Virginia prohibits the use of non-
compete agreements against workers whose
average weekly pay is lower than the state
average of about $1,200. Delaware exempts
physicians, and New Jersey exempts in-house

counsel and psychologists from being banned by

such agreements. In the remaining group of
states, non-compete agreements are generally
enforced with a few exceptions.

However, there is recent momentum behind
limiting the use of non-compete agreements.
Following New York’s failure to pass a non-
compete ban last year, the New York City Bar
Association issued a report in February of this
year, recommending adoption of a statute
imposing a “presumptive prohibition on
noncompete agreements for employees whose
salaries fall below a statutorily-defined limit as
lower-salary employees.”3 Then, President
Biden took a step further in his “Plan for
Strengthening Worker Organizing, Collective

Bargaining, and Unions.” He unveiled his plan to

“work with Congress to eliminate all non-

compete agreements, except the very few that are

absolutely necessary to protect a narrowly
defined category of trade secrets, and outright
ban all no-poaching agreements.”4
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Many of these proposed or enacted bans on non-

compete agreements seek to protect low-wage
workers. In particular, such workers rarely gain
any access to confidential information and/or

trade secrets at work, and thus, they are unlikely

to afford unfair competitive advantage to their
new employers when changing jobs. Rather, the
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agreements tend to limit their career options,
requiring them to stay with the current
employers against their will. To alleviate these
problems, many of the states that have enacted
certain prohibitions on non-compete agreements
have specifically aimed at banning non-competes
for employees on the lower end of the pay scale.
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Importantly, this does not mean there is nothing ZCTEEL AL, BEHMFOLOICERAEICTE
employers can do to maintain their BIEMMALENDITTIEGENEWNSZETY , Gk
competitiveness. Despite the non-compete bans, 1t EZ#KFFEFoemNZILaIn-LLTEH. EREX.
employers can still prohibit their employees from zZ{giF4 - HESOVCREBIZLDZEZ DL
divulging sensitive business details under non-  F JEHOFBEZ LT EoENTEES, £ &)
disclosure agreements. Non-solicitation AR LIt X ENZOLEEOEEEE| X

agreements remain another option for employers 4 ¢ - v £ E5¢C-0IcER T AERTEEE5—DODE
to prevent former employees from poaching their R

former co-workers or clients.

It remains to be seen if President Biden’s plan for £EMGRERIEFZFFDOZIEICHE T/ 1T X#k
FEDFELNEERES. DM ABRET DM ESH L.
R TIEELHASHTEHYEE A,

national non-compete bans will come to fruition
and if other states will follow suit.
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