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Pres ident ia l  Authori ty  to  deta in  al leged  terroris t  in  Guantanamo Bay 

 

ABSTRACT: 

  

 Tor ture ,  inhumane t rea tment ,  fo rced  confess ions ,  these  are  some of  the  

words  tha t  come to  mind  when the word  Guantanamo Bay i s  ment ioned.  Any 

American  or  fore igner  has  mos t  l ike ly heard  of  what  i s  go ing on  in  

Guantanamo Bay,  Cuba.  The  fac t s  and perspect ive  may change f rom person 

to  person ,  the  main p ic ture  is  tha t  there  are  de ta inees  in  Guantanamo Bay 

who are  be ing  mis t rea ted  and  tor tured .  The  ac t ions  in  Guantanamo Bay have  

not  gone  wi thout  p ro tes t  in  any way.   

 Many c iv i l  r igh t s  o rganiza t ions  have  advocated  for  change in  

t rea tment  to  the  de ta inees  in  Guantanamo Bay.  Whi le  many o thers  have  

advocated  tha t  Guantanamo Bay be  shut  down.  I  wi l l  a t t empt  to  unravel  the  

arguments  on  both  s ides  of  th i s  i s sue  and  presen t  the  cons t i tu t ional  

cons idera t ions  in  ef for t s  to  shut  down Guantanamo Bay.  Fina l l y,  I  wi l l  

p resen t  the  proposed  p lan  by the  new adminis t ra t ion .   

Nat ional  Secur i t y Law i s  a  sub jec t  area  tha t  has  been  dormant  for  

many decades  in  the  Uni ted  S tates .  S ince  the  bombing of  Pear l  Harbor  in  

1941 ,  the  Uni ted  Sta tes  has  not  faced  a t t ack  on  i t s  own so i l .   For  many 

decades  our  count ry l ived  wi th  no  fear  o f  a t t ack  unt i l  the  1993  bombing of  

the  World  Trade  Center  in  New York  Ci ty.  The  a t t ack  of  the  World  Trade 
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Centers  marked  the  beginning of  what  Amer ica  now cal l s  The  War  on 

Terror i sm.   

On September  11 ,  2001(here inaf ter  9 /11) ,  t e r ror i s t s  hi j acked  four  U.S .  

p lans  and  crashed in to  the  Twin  Towers ,  the  Pentagon  and  a  f i e ld  in  

Pennsylvania .  In  the  af termath  of  9/11,  our  count ry became fear fu l  o f  the 

poss ibi l i t y of  another  World  War .  Whi le  c i t izens  were  fear fu l  o f  another  

a t t ack  on  American so i l ,  P res ident  George  W.  Bush  assured  the  count ry tha t  

we would respond to  the  a t t acks  immedia te ly.  Af ter  9 /11 a  ser ies  of  

l egi s la t ion  was  passed  by Congress  to  ex tend  the  Pres ident’s  au thor i t y.  I t  i s  

impor tant  to  know tha t  the  Uni ted  Sta tes  never  formal ly declared  a  war .  

Rather ,  “ the  war  agains t  t e r ror i sm” was  implemented  and  s t rongly enforced  

throughout  the  count ry and  abroad .   

HISTORY OF WAR ON TERROR & AL QAEDA:  

For  many Americans  the  War  on  Terror  d id  not  s ta r t  un t i l  Sep tember  

11
t h
,  2001  when the  t e r ror i s t  f l ew the i r  p lanes  into  the  twin towers .  What  

many people  do  not  know i s  tha t  the  Uni ted  Sta tes  has  been  under  a t t ack  for  

decades  before  9 /11 .  Di rec t  a t t ack  on the  Uni ted  Sta tes  can  be  da ted  back  to  

a t  1970  around the  t ime of  the  Vie tnam War .   

R ichard  Guel i  descr ibes  t e r ror i sm in  the  mos t  di rec t  manner  in  h is  

a r t i c le  on  t ransnat ional  t e r ror i sm.  

Transnat ional  t e r ror i sm,  then ,  impl ies  ac t s  o f  t e r ror i sm 

tha t  exhib i t  domest ic  and  in ternat ional  consequences ,  

and  tha t  involve  c i t i zens  or  the  t e r r i to ry of  one  or  more  
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count r ies .  An impor tan t  emphasi s  o f  th i s  def ini t ion  i s  

tha t  even  when ter ror i sm evinces  other  mot ives  (such  as  

the  re l igious ,  the  economic ,  o r  the  socia l ) ,  i t  i s  a lways  

po l i t i ca l .  This  par t i cu lar  assumpt ion,  however ,  i s  no t  

un iversa l l y accepted .  But  t e r ror i sm i s  no t  mindless  

v io lence ,  as  some observers  have  charged .  In  fac t ,  the  

def in i t ion  emphas izes  the  necess i t y to  perce ive  a  

sys temat ic  use  of  te r ror  before  any ac t  o f  t e r ror  can  be 

accura te ly l abeled  as  ' t e r ror i s t ' .  In  o ther  words ,  there  

should be  a  c lear  de l inea t ion between  cr iminal  

ac t iv i t i es  and  te r ror i sm s ince  no t  every cr iminal  ac t  i s  

t e r ror i sm.  
1
 

In  1967 ,  the  Uni ted  S ta tes  began  to  provide  Is rae l  wi th  weapons  in  the  

middle  east .  Support  o f  Is rae l  i s  the  t r igger ing event  tha t  caused  many o ther  

count r ies  to  be  agains t  Amer ica .  
2
 The  f i r s t  d i rec t  a t t ack  on  the  Uni ted  

S ta tes  was  of  the  US embassy in  Bei ru t  in  1983 .  
3
 These  a t tacks  cont inued  

wi th  the  a t t ack  on  the  World Trade  Center  in  1993 .  
4
 

 Par t  o f  the  war  agains t  t e r ror i sm inc ludes  de ta in ing a l l eged  te r ror i s ts  

in  Guantanamo Bay,  Cuba.  The  Uni ted  S ta tes  has  l eased  Guantanamo Bay,  a  

naval  base ,  f rom Cuba for  an  indef in i te  dura t ion  beginning in  1903 .  “And 

under  the  t e rms  of  the  l ease  be tween  the  Uni ted  S ta tes  and  Cuba,  Cuba 

                                                 
1
 Gueli, Richard, Bin Laden and Al-Qaeda: challenging the assumptions of transnational terrorism., available at 

2003 WLNR 6534639.  
2
 Id.  

3
 Id.  

4
 Id.  
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re ta ins  ‘u l t imate  sovere ign ty’  over  the  t e r r i to ry whi le  the  Uni ted  Sta tes  

exerc i ses  ‘comple te ju r i sd ic t ion  and cont ro l ’ .”
5
 In  the  1990s  Guantanamo 

Bay was  used  as  a  ho ld ing base  to  de ta in  Hai t i an  refugees .  Beginning in  

2002 ,  enemy combatan ts  cap tured  in  the  war  on  te r ror  were  sen t  to  

Guantanamo Bay.   

 Deta inees  were  and  are  curren t ly be ing he ld  indef in i te ly and  housed  in  

open  a i r  cages  wi th  concre te  f loors .  S ince  2004 ,  o f f ic ial s  have  used  the 

Combatant  Sta tus  Review Tr ibunals  as  a  method  of  t r i a l  for  de ta inees .   

“The Combatan t  Sta tus  Review Tr ibunals  (CSRT)  are  a  s e t  o f  

t r ibunals  for  de termin ing whether  de ta inees  he ld  by the  Un i ted 

S ta tes  a t  the  Guantanamo Bay deten t ion  camp are  correc t l y 

des ignated  as  ‘enemy combatan ts . ’  They were  es tab l i shed July 

7 ,  2004  by order  of  U.S .  Deputy Secre tary of  Defense  Paul  

Wolfowi tz  af te r  U.S .  Supreme Cour t  ru l ings  in  Hamdi  v .  

Rumsfe ld  and  Rasul  v .  Bush .  These  non-publ ic  hear ings  are  

conducted  as  ‘a  formal  rev iew of  a l l  the  in format ion  re la ted  to  

a  de ta inee  to  de termine  whether  each  person  meets  the  cr i t e r ia  

to  be  des ignated  as  an  enemy combatan t . ’  The  f i r s t  CSRT 

hear ings  began  in  Ju ly 2004 .  CSRT t ranscr ip t s  o f  the  hearings  

can  be  found  for  ‘h igh  va lue  de ta inees’  on  the  Depar tment  of  

Defense  (DoD) webs i te  as  PDF f i l es  and  redacted  mp3 format  

                                                 
5
 Boumediene v. Bush, 128 S. Ct. 2229, 2252 (2008).  



Edmond, Annie 

Page 5 of 25 

audio  f i l es .  As  of  October  30 th ,  2007 ,  four teen  CSRT 

t ranscr ip t s  a re  avai lab le  on  the  DoD webs i te .
6
 

These  t r ibunals  ques t ion  de tainees  about  the i r  ro le  in  the  susp ic ious  

events  l ead ing to  the i r  de ten t ion .  The t r ibunals  then  decide  whether  

the  de ta inee  was  p roper ly c lass i f i ed  as  an  “enemy combatan t”  or  

e l igib le  for  re lease .   

 A ser ies  of  Cont rovers ia l  i s sues  have  been  ra i sed  as  a  resu l t  o f  the 

de ta inment  of  a l l eged  te r ror i s t  in  Guantanamo Bay.  In i t i a l  cases  have 

a t t empted to  clar i fy the  source  of  the  Pres ident ’s  author i ty to  deta in  a l l eged  

te r ror i s t  in  Guantanamo Bay.  Later  cases  have  a t t empted  to  answer  the 

ques t ion  of  whether  de ta inees  are  en t i t l ed  to  access  federa l  cour t s  th rough 

the  wr i t  o f  habeas  corpus .  This  paper  wi l l  p resen t  the  domes t ic  and 

in ternat ional  sources  of  the Pres ident’s  au thor i t y.  Fur thermore ,  there  wi l l  

po l icy proposal s  for  Congress  to  cons ider  wi th  the  new Pres ident  e lec t  

Barack  Obama in  reso lv ing the  cont inuous  i ssues  in  Guantanamo Bay.   

DOMESTIC AUTHORITY:  

 There  i s  on ly one  cons t i tu t ional  p rovis ion  that  l ays  ou t  the  Pres ident ’s  

au thor i t y to  ac t .  Commonly known as  the  Take  Care  Clause ,  Ar t ic le  II ,  Sec .  

2 ,  c lause  1  s ta tes  tha t  the  President  sha l l  be Commander  in  Chief  o f  the 

Army and  Navy of  the  Uni ted  Sta tes .   As  a  resu l t  o f  the  separa t ions  of  

power  concept ,  the  Pres ident  i s  no t  a l lowed to  make new law.   The  cour t s  

have  genera l l y he ld  tha t  the  Pres ident  has  au thori ty to  ac t  so  long as  he 

remains  accountab le  to  Congress .   

                                                 
6
 http://en.wikipedia.org/wiki/Combatant_Status_Review_Tribunals 
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This  accountab i l i ty of  Congress  approach  was  or igina l l y fo l lowed in  

Youngstown.
7
 The models  expla in  bo th  the  funct ional i s t  approach  by 

Hami l ton  and  the  formal i s t  approach by Madison .   In  Youngs town,  the 

Pres ident  made an  execut ive  order  d i rec t ing the  Secre tary of  Commerce  to  

t ake  possess ion  of  and  opera te  mos t  of  the  Nat ion’s  s tee l  mi l ls .
8
 The  cour t  

ru led  tha t  s ince  Congress  d id  not  ac t  and  there  was  no  cons t i tut ional  

p rovis ion ,  the  Pres ident  d id  no t  have  au thor i ty to  ac t .   The  longs tanding ru le  

f rom Youngs town i s  tha t  the  Pres ident ’s  ac t ions  must  be  in  conformi ty to  the  

Cons t i tut ion or  the  s ta tu tory provis ion  by Congress .  
9
 

 The  d i f feren t  opin ions  in  Youngs town int roduced  four  main 

approaches  used  to  evaluate  Inheren t  P res ident ia l  Author i t y.  The  f i r s t  

approach  by the  major i t y op in ion  wri t t en  by Just ice  Black  s ta ted  tha t  the  

Pres ident  mus t  ac t  pursuant  to  express  cons t i tut ional  au thor i t y.  The  second  

approach  by Jus t ice  Douglas  s ta ted  tha t  the  Pres ident  may ac t  wi thout  

cons t i tu t ional  o r  s tatu tory au thor i t y as  long as  he  i s  no t  usurp ing the  powers  

of  another  b ranch .  The  th i rd  approach  by Jus t ice  J ackson s ta tes  tha t  there  

mus t  be  Legis la t ive  Accountab i l i t y to  Congress .  He breaks  down h is  

approach  in to  th ree  zones .  The  f i r s t  zone  ca l led  High  t ide  i s  when  the 

Pres ident  may ac t  wi th  expressed  au thor iza t ion  f rom Congress .  The  second 

zone  ca l led  the  Twi l igh t  zone  i s  when  there  i s  concurren t  au thor i t y and  

Congress  i s  s i l en t ,  the  Pres ident  may ac t  th rough h i s  own powers  bu t  h i s  

ac t ions  are  subjec t  to  reversa l  by Congress .  The  las t  zone ,  Low t ide  i s  where  

                                                 
7
 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952) 

8
 Id.  

9
 Id.  
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the  Pres ident  cannot  ac t  i f  Congress  has  forb idden  h is  ac t ions .  The  four th  

and  las t  approach  f rom Youngs town i s  where  the  Pres ident  has  broad 

inheren t  au thor i t y and  may ac t  so  long as  he  does  no t  v io la te  an  expl ic i t  

cons t i tu t ional  p rovis ion .  
10
 

 With  the  War  on  Terror  mos t  would  agree  tha t  the  Pres ident ’s  ac t ions  

fa l l  wi th  Jus t ice  J ackson’s  Legis la t ive  Accountab i l i t y to  Congress  approach .  

For  the  most  par t  Pres ident  Bush  has  been  ac t ing wi th  expressed  or  impl ied 

au thor iza t ion  f rom Congress .  Even  though he  has  inheren t  au thor i ty for  War  

Powers ,  he  has  been  ac t ing wi th  Congress ional  Authori t y.  Congress  has  

passed  severa l  p ieces  of  l egi s la t ion  inc lud ing the  Author iza t ion  for  the  Use 

of  Mi l i t a ry Force  i n  2001 ,  the  Deta inee  Trea tment  Act  o f  2005 ,  and  the 

Mi l i t a ry Commiss ion  Act  in  2006 .  
11
 

 Before  evaluat ing  any Congress ional  Author i t y f rom which  the 

Pres ident  i s  ac t ing,  i t  i s  necessary t o  acknowledge tha t  the  const i tu t ion 

gran ts  the  execut ive  inheren t  power  to  conduct  Foreign  Affa i rs .  That  power  

i s  inheren t  in  the  sovere ign ty of  the  execut ive .  Es tab l ished  case  l aw has  

conf i rmed that  the power  to  conduct  fore ign  af fa i rs  i s  b roadly def ined  

dur ing a  s ta te  of  emergency.  Therefore ,  dur ing t imes  of  emergency,  l ike  the  

af termath  of  9/11 ,  the  pres ident  has  cons t i tu t ional  au thor i t y to  conduct  

fore ign  af fa i rs  befo re  Congress  even  ac t s .   

CONGRESSIONAL AUTHORITY 

                                                 
10
 Id.  

11
 Am. Jur. 2

nd
 Terrorism § 10 (2008) 
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Exact ly seven  days  af ter  9 /11 ,  Congress  passed  the  Author iza t ion  for  

use  of  Mi l i t a ry Force  Resolu t ion  (AUMF).
12
 The  goal  o f  the  reso lu t ion  was 

to  a l low President  Bush  to  use  “a l l  necessary and  appropr ia te  force”  agains t  

those  respons ib le  for  the  9 /11  a t t acks .  Congress  bas ica l ly s ta ted  tha t  the 

count ry was  in  a  “ s ta te  of  emergency”  and  therefore  i t  was  appropr ia te  to  

gran t  the  Pres ident  th i s  au thor i ty.  Congress  deemed i t  necessary to  use  

mi l i t a ry force  as  a  form of  se l f  defense  agains t  those  who were  respons ible  

for  the  9 /11  ac t s .   An ind iv idual  could  be  de ta ined so  long as  the  “a l leged  

te r ror i s t”  could be c lass i f i ed  as  an “enemy combatan t .”
13
 The  te rm enemy 

combatan t  “was  defined  to  mean  an  indiv idual  who was par t  o f  o r  support ing 

Tal iban  or  a l  Qaeda  forces ,  o r  associa ted  forces  tha t  a re  engaged  in  

hos t i l i t i es  agains t  the  Uni ted  S tates  or  i t s  coal i t ion  par tners ,  inc lud ing any 

person  who had  commit ted  a  be l l igeren t  ac t  o r  had  d i rec t l y suppor ted 

hos t i l i t i es  in  a id  of  enemy armed forces .”  
14
 

 The  AUMF did  no t  p lace  geographica l  l imi ta t ions  on  where  the  a l l eged  

te r ror i s t  was cap tured .  P lace  of  cap ture  could  be near  the  ba t t l e f ie lds  of  

Afghanis tan ,  o r  anywhere  ou ts ide  the  Uni ted  S tates .  In  enact ing the  AUMF 

Congress  l imi ted  the  ac t ions  h i s tor ica l l y t aken  by the  Pres ident  dur ing 

war t ime.  Wi th  the vague  l imi ta t ions  expressed  or  impl ied  in  the  AUMF,  

many argue  tha t  i t  rea l l y p laces  no  l imi t s  a t  a l l .  Could  i t  be  poss ib le  tha t  

Congress  passed  a  reso lu t ion  tha t  gran ted  the  Pres ident  b road  au thor i t y to  

ac t  in  thi s  War  on  Terror?  

                                                 
12
 115 Stat  224; effective September 18, 2001  

13
 Hambi v. Rummsfeld, 542 U.S. 507, 515 (2004).  

14
 In re Guantanamo Detainee Cases, 2005 WL 195356 (D.D.C. 2005). 
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 Shor t ly af te r  the  AUMF was  enacted ,  Congress  enacted  the  Pat r iot  

Act .  The  Pat r io t  Act  d id  not  dest roy any of  the  powers  gran ted  to  the 

Pres ident  in  the  AUMF.  Rather  the  Pat r io t  Act  had  speci f ic  l anguage  tha t  

a l lowed for  the  de ten t ion  of  t e r ror i s t  a l i ens .
15
 Addi t ional ly,  the  Pat r io t  Act  

on ly provides  for  shor t  t e rm deten t ion  and not  indef in i te  deten t ion  of  

t e r ror i s t s .   
16
 

 In  2005 ,  Congress  passed  the  Deta inee  Trea tment  Act  (DTA) which 

s ta ted  tha t  de tainees  could  no t  be  to r tured ,  es tab l ished  a  procedure  in  

de termin ing whether  de ta inees  were  enemy combatan ts  and  e l iminated  the 

ab i l i ty of  de ta inees  to  br ing habeas  corpus  ac t ions  in  any Uni ted  S ta tes  

cour t .   
17
The purpose  of  the  DTA was to  ac t  as  a  form of  Congress ional  

overs igh t  as  to  what  was  happening to  de ta inees  in  Guantanamo Bay.  
18
 

Many bel ieve  tha t  the  DTA at tempted  to  provide  some of  the  same 

cons t i tu t ional  p ro tec t ions  accord ing in  the  Uni ted  S tates  to  a l i ens  in  

Guantanamo Bay.  However ,  the  DTA merely es tab l i shed  a  s tandard for  

jud ic ia l  rev iew of  dec i s ions  made by mi l i t a ry orders .  
19
 

 The  Mi l i t a ry Commiss ions  Act  (MCA) OF 2006 only appl ied  to  habeas  

corpus  pe t i t ions  f i led  by a l i ens  cap tured  and  held  outs ide the  Uni ted S tates .  

20
Mil i ta ry de ten t ion  of  persons  who are  c lass i f i ed  as  enemy combatan ts  

ou ts ide  the  Uni ted S ta tes  i s  not  a  v io la t ion of  Due Process .  The  mil i t a ry 

                                                 
15
 115 Stat 272 (2001) 

16
 Id.  

17
 Am. Jur. 2

nd
 Terrorism § 10 (2008) 

18
 Id.  

19
 Id.  

20
 Id.  
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commiss ions  tha t  prosecute  cap tured  a l i ens  are  no t   regu lar ly cons t i tu ted 

cour t s  wi th  the  same r igh ts  a f forded  in  Uni ted  Sta tes  court s .  I t  appears  tha t  

the  provis ions  of  the  MCA al lowed for  l eeway when conduct ing t r i a l s  for  

enemy combatan ts  ou ts ide  the  Uni ted  Sta tes .   

INTERNATIONAL AUTHORITY:  

 The  Geneva  Convent ions  was  par t  o f  the  l aw of  war  which  requi res  

cer ta in  procedures  to  be  used  by mi l i t a ry commiss ions .  The  Convent ions  

requi re  tha t  enemy combatan ts  be  t r ied  in  a  regular ly cons t i tu ted  cour t .  

21
The t r i a l s  tha t  a re  be ing used  in  Guantanamo Bay do  no t  f i t  wi thin  this  

“ regular l y cons t i tu ted  cour t”  requi rement .  However ,  the  t r ia l s  a re  s t i l l  va l id  

s ince  the  Geneva  Convent ion  only provides  thi s  p rotec t ion  to  pr isoners  of  

war  and  i t s  s ignator ies  when  there  has  been  a  dec lared  war .  
22
Al  Quada and 

i t s  members  were  no t  s ignator ies  to  the Geneva  Convent ion of  1949 .  
23
On the 

o ther  hand ,  Afghanis tan  i s  a  s ignatory t o  the  Geneva  Convent ion .  
24
 

CASE LAW: 

 Three  main  cases  have  addressed  the  cons t i tu t ional i t y of  a l l eged  

te r ror i s t  in  Guantanamo Bay.  In  each  case ,  the  Uni ted  Sta tes  Supreme Cour t  

ru led  on  the  Cons t i tu t ional i t y of  mi l i t a ry t r ibunals  and  the  r igh t  o f  de ta inees  

to  habeaus  corpus  rev iew in  federa l  cour t s .  I t  i s  c lear  th rough the  

progress ion  of  the  cases  tha t  the  federa l  cour t s  have  become bet ter  equipped  

                                                 
21
 Id.  

22
 Id.  

23
  Id.  

24
 Id.  
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to  dea l  wi th  cases  of  fore ign  af fa i rs .  I t  may be  poss ib le  to  even  say tha t  the  

federa l  cour t s  a re  now prepared  to  hear  habeaus  cases  of  de ta inees .  

 The  f i r s t  o f  many cases  tha t  faced  the  Supreme Cour t  was  Hamdi .  
25
 

Hamdi  was  an  American  c i t izen  who was  ar res ted  by the  Un i ted  Sta tes  

mi l i t a ry in  Afghanis tan .  
26
He was  accused  of  f igh t ing for  the Tal iban  agains t  

the  Uni ted  S tates .  
27
 Later  on  he  was  dec lared  to  be  an  enemy combatan t  and  

was  t ransfer red  to  a  mi l i t a ry pr i son  in  Vi rgin ia .  
28
Thereaf ter ,  Hamdi  became 

one  of  the  f i r s t  p r i soners  to  ar r ive  in  Guantanamo Bay.  
29
 

This  was  the  f i r s t  t ime the  mi l i t a ry t r ibunals  made a  c lear  d i s t inc t ion  

be tween  enemy combatan ts  and  pri soners  of  war .  The  d i s t inc t ion  was  made 

because  enemy combatan ts  vio la te  the  ru les  of  war  in  the  way they a re  

f igh t ing,  o f ten  refer red  to  as  i r regular  so ld iers .  On the  other  hand ,  those  

who are  c lass i f i ed  as  p r i soners  of  war  mus t  be  t r i ed  in  compl iance  wi th in 

the  ru les  of  the  Geneva  Convent ion  which  requi res  a  regular ly cons t i tuted  

cour t .   

Hamdi  argued  tha t  h i s  de tent ion  was un lawful  because  he  was  an  

American  c i t izen .   
30
Converse ly,  the  execut ive  argued  tha t  tha t  h i s  de ten t ion  

was  lawful  because  they had  broad  inheren t  au thor i ty and  the i r  ac t ions  were  

au thor ized  by the  AUMF.
31
  Hamdi  argued  tha t  the  AUMF was  no t  speci f ic  

enough to  de ta in  an American  c i t izen .   The  cour t  f ina l l y ru led  in  a  plura l i t y 

                                                 
25
 Hamdi,  542 U.S. 507 (2004).  

26
 Id.  

27
 Id.  

28
 Id.  

29
 Id.   

30
 Id.  

31
 Id.  
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deci s ion  tha t  Hamdi  was  an  enemy combatan t  and  tha t  the  AUMF provided  

suf f ic ien t  au thor i ty to  de ta in  h im.  In teres t ing enough,  Hambi  l a ter  agreed  to  

a  p lea  bargain  where  he  renounced  h i s  c i t izensh ip  and  promised  to  never  

ho ld  arms  agains t  the  Uni ted  S ta tes .  Due to  the  surrounding c i rcumstances  

of  th i s  case ,  i t  has  no t  been  ab le  to  serve  as  p recedent .  

Two years  l a ter  in  Hamdan ,  the  court  answered  the  ques t ion  of  

whether  the  President  has  the  au thor i t y to  crea te  mi l i t a ry t r ibunals  to  t ry 

enemy combatan ts .  
32
 In  November  of  2001 ,  Sal im Ahmed Hamdan,  Osama 

b in  Laden’s  former  chauffeur  was  cap tured  by Afghani  forces .  Then  in  June  

of  2002  he  was  brought  to  Guantanamo Bay where  he  was  impr i soned  by the  

U.S .   
33
Pres ident  Bush  au thor ized  hi s  t r ia l  by mi l i t a ry commiss ion  in  2003 .  

Then  in  2004 ,  he  f i led  a  pe t i t ion  for  a  wr i t  o f  habeas  corpus  in  federa l  

d i s t r i ct  cour t  to  chal lenge  h i s  de ten t ion.  Before  the  d i s t r i c t  cour t  ru led  on 

the  pe t i t ion ,  he  rece ived  a  hear ing f rom a  mi l i t a ry t r ibunal ,  which  

des ignated  h im as  an  enemy combatan t .  
34
Final ly,  the  Supreme Cour t  ru led  

tha t  the  Pres ident  did  no t  have  au thor i ty to  es tab l i sh  a  mil i t a ry commiss ion  

for  Hamdan.  
35
 

Af ter  the  cour t ’s  rul ing,  P res ident  Bush  s igned  the  Mil i t a ry 

Commissions  Act  (MCA),  which  es tab l i shed  new procedures  for  the  

commiss ions  and  c lar i f i ed  tha t  ju r i sdict ion  s t r ipping would  apply to  a l l  

                                                 
32
 Hamdan v. Rumfeld, 548 U.S. 557 (2006).  

33
 Id.  

34
 Id.  

35
 Id.  
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pending habeas  pe t i t ions  f i l ed  by Guantanamo deta inees .  
36
Thereaf ter ,  

Hamdan’s  habeas  corpus  pe t i t ion was  d ismissed for  l ack  of  ju r i sdic t ion due  

to  the  MCA legis la t ion .  Hamdan was convic ted  and  sentenced  to  s ix ty-s ix  

months  in  pr i son .  
37
 

Hamdan was  d i s t inguished  f rom Hamdi  because  he  was  no t  a  Uni ted  

S ta tes  c i t izen  and  he  had  never  been  to  the  Uni ted  S tates .  Another  

d i s t inc t ion  made by the  cour t s  was tha t  a l l  o f  Hamdan’s  ac t s  were  before  the  

war  on  te r ror  begun .   

The  mos t  recent  case  ru led  by the  Supreme Cour t  in  th i s  i s sue  i s  

Boumediene .  
38
This  case  involved  Lakhdar  Boumediene  and  f ive  o ther  

Alger ian  na t ives  who were  se ized  by Bosnian  pol ice  when  U.S .  in te l l igence  

of f icer  suspected  the i r  involvement  in  a  p lo t  to  a t t ack  the  U.S .  embassy 

there .  
39
The Uni ted  Sta tes  government  c lass i f i ed  the  men as  enemy 

combatan ts  in  the  war  on  te r ror  and  deta ined  them at  Guantanamo Bay Naval  

Base .  Boumediene  then  f i l ed  a  pe t i t ion  for  a  wr i t  of  habeas  corpus ,  a l l eging 

v io la t ions  of  the  Due Process  Clause  of  the  cons t i tut ion ,  var ious  s ta tu tes  

and  t rea t ies ,  the  common law,  and  internat ional  l aw.  
40
 

The  cour t  went  on to  d i s t inguish  between  the  two types  of  habeas .  One 

gran ted  by the  s ta tu te  which  is  def ined  by Congress  and  the  o ther  i s  the  

cons t i tu t ional  habeas .  
41
The cons t i tut ional  habeas  can  be  made avai lab le  to  

                                                 
36
 Am. Jur. 2

nd
 Terrorism § 10 (2008).  

37
 Hamdan, 548 U.S. 557 (2006). 

38
 Boumediene v. Bush, 128 S. Ct. 2229 (2008). 

39
 Id.  

40
 Id.  

41
 Id. at 2234.  
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anyone in  U.S .  custody so  long as  there  are  suf f ic ien t  contac t s  wi th  the  

Uni ted  S ta tes .  
42
Const i tut ional  habeas  can  only be  s t r ipped  i f  condi t ions  in  

the  Suspens ion Clause  are  met .  
43
The Supreme Cour t  f ina l l y ru led  tha t  the  

MCA unconst i tu t ional ly suspended  the  wr i t  o f  habeas  corpus  of  indiv iduals .  

44
Habeas  could  be  l imi ted  to  the  de ta inees  bu t  in  no  way could  the  MCA is  

no t  suf f icien t  to  comple te ly s t r ip  the  de ta inees  of  habeas .  

The  cour t  s ta ted that  another  reason  for  the i r  ru l ing was  the  doct r ine  

of  separa t ion  of  powers .  Thei r  reasoning was  based  in  par t  on  the  concept  

tha t  habeas  a l lows  the  jud ic iary to  look in to  what  the  execut ive  and  the  

l egi s la t ive  branches  are  do ing.  This  i s  a  c r i t i ca l  check  that  mus t  be  done .  

Many would  agree  wi th  the  popular  s tatement  tha t  “The federa l  government  

i s  a  huge  shapeless  beas t .”  
45
 In  the  contex t  o f  Guantanamo Bay cases ,  the  

cour t s  have  gran ted  habeas  to  de ta inees  as  an  overs igh t  on  th i s  huge  

shapeless  beas t  ca l led  the  execut ive .   

PROPOSAL:  

 Looking back ,  many Americans  have  ques t ioned why a l leged  te r ror i s t  

were  even  brought  to  Guantanamo Bay.  The  answer  to  tha t  ques t ion  is  

convenience  for  the  mos t  par t .  P res ident  Bush  may have  found  i t  p rac t ica l  to  

b r ing de ta inees  to  Guantanamo Bay because  of  i t s  c lose prox imi ty to  the 

Uni ted  S ta tes .  The  ques t ion remains  though whether  the  close  proximi ty of  

Guantanamo Bay has  any re la t ion  to  the  cour t ’s  ru l ing in  Boumediene .  

                                                 
42
 Id.  

43
 Id.  
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 Id.  

45
 Friedman, Leviathan, American Law in the 20

th
 Century 599 (2002).  
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Would  the  cour t  have  s t i l l  gran ted  the de ta inees  habeas  i f  Guantanamo Bay 

was  loca ted  somewhere  e l se  far  away?  

 Before  the  recent  e lec t ion  there  have  been  many theor ies  as  to  what  

wi l l  happen  to  the  de ta inees  in  Guantanamo next .  I t  seems  l ike  the  Supreme 

Cour t  have  cont inued  to  gran t  more  and  more  r igh ts  to  the  de ta inees  wi th  the 

th ree  major  cases  s ince  Hamdi ,  Hamdan and Boumediene.  There  has  been 

specula t ion  that  the  Supreme Cour t ’s  ru l ings  are  not  in  the  bes t  in teres t  o f  

our  count ry’s  na t ional  secur i t y.  Perhaps  the  Supreme Cour t  wi l l  one  day 

gran t  habeas  to  de ta inees  be ing he ld  i n  far ther  more  r emote  areas .  Perhaps  

the  Supreme Cour t  i s  in  favor  of  shu t t ing down Guantanamo Bay a l together .    

On November  4
t h
 o f  th i s  year ,  Barack  Obama was  e lec ted  the  next  

P res ident  o f  the  Uni ted  S ta tes  by the  c i t izens  of  the  count ry.  Bes ides  the  

fac t  tha t  th i s  was a  very h i s tor ica l  e lec t ion ,  there  were  been  many 

cont rovers ia l  i ssues  about  how the  nex t  P res ident  would  address  the 

count ry’s  curren t  na t ional  secur i ty i s sues .  While  campaigning each  

candidate  made the War  on  Terror  a  s ign i f ican t  par t  o f  the i r  p la t form.  For 

many Americans ,  the  candidate’s  pos i t ion  on  i s sues  such  as  ending the  War  

on  Terror i sm and  Guantanamo Bay was  a  dec i s ion  making fac tor  in  who they 

would  vote  for .    Due to  the  cont inuous  to r ture  go ing on ,  many Americans  

are  proponents  of  shu t t ing down Guantanamo Bay.  

While  campaigning,  Barack  Obama cont inuous ly s ta ted  that  he  would 

push  to  shut  down Guantanamo Bay as  soon  as  reasonably poss ib le .  He 

fur ther  s ta ted  tha t  shu t t ing down Guantanamo Bay wou ld  be  one  of  the 
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in i t i a l  i s sues  tha t  he  wi l l  d i scuss  in  the  beginning days  of  h i s  t e rm.  Obama 

has  vo ted agains t  sending the  de ta inees  to  For t  Leavenworth  in  Kansas  and 

sa id  the  de ta inees  who are  no t  depor ted  home should be  t r i ed  in  U.S .  

c iv i l i an cour t s  o r  by mi l i t a ry cour t s  on  U.S .  t e r r i to ry .  46As pres ident  elec t  

one  of  the many i ssues  tha t  he  now has  to  address  is  what  wi l l  happen  with  

the  pr i son  camps  in  Guantanamo Bay.  Skept ici sm has  ar i sen  about  shut t ing 

down Guantanamo Bay and  i t s  e f fec t  on  our  Nat ional  Secur i t y.  Wi th  a  newly 

named Nat ional  Secur i t y Team,  p lans  have  begun to  unravel  as  to  how 

exact ly the  new pres ident  wi l l  go  about  shut t ing down the  naval  base  and  

main ta ining the  secur i t y of  our  Nat ion .   

Before  the  Nat ional  Secur i t y Team appoin ted  by the  new Pres ident  

e lec t  dec ides  on a  plan  there  are  a  few pre l iminary cons t i tu t ional  i ssues  tha t  

mus t  be  address .  F i rs t  and  foremost ,  does  the  AUMF give  the  new President  

expressed  author i t y to  shut  down Guantanamo Bay?  Reading the  AUMF 

reso lu t ion  on i t s  face ,  i t  i s  s i l en t  as  to  the  execut ive’s  au thor i t y to  shut  

down Guantanamo Bay.  The  reso lu t ion mere ly gives  the  execut ive  au thor i t y 

to  ac t  where  necessary to  fur ther  p ro tec t  and  defend  the  Uni ted  S ta tes .  

Shut t ing Guantanamo Bay i s  more  of  a  human r igh ts  i s sue .  Those  who 

advocate  for  shu t t ing down the  naval  base  the i r  reasoning on  the  fac t  tha t  

many deta inees  are  to r tured  and  tha t  the  Uni ted  S ta tes  does  no t  be l ieve  in  

to r ture .  In  fac t ,  i t  could  be argued  tha t  shut t ing down Guantanamo Bay 

would  pu t  in to  is sue  a  secur i t y problem for  the  United  S ta tes  as  to  where  to  

p lace  the  de ta inee .  Therefore ,  the  AUMF does  no t  p rovide  for  expressed 
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au thor iza t ion  to  shut  down Guantanamo except  i f  shut t ing down the  naval  

base  could  be  considered  an  ac t  tha t  fur ther  p ro tect s  o r  defends  our  count ry.   

I f  the  AUMF does  no t  p rovide  for  expressed au thor iza t ion  to  shut  

down Guantanamo Bay,  where  can  the  execut ive  ge t  tha t  au thor i t y f rom?  

This  would  p lace  the  execut ive  in  an  area  where  there  i s  no  s ta tu tory 

au thor iza t ion .  He would  then  have  to  tu rn  to  h i s  inheren t  p res ident ia l  

au thor iza t ion  in  Ar t ic le  II  o f  the  cons t i tu t ion .  Art ic le  II ,  names  the  

execut ive  as  commander  in  ch ief  o f  the  army.  Therefore ,  he  can  command 

the  army to  ac t  when  he  deems i t  necessary or  in  t imes  of  na t ional  

emergency wi thout  Congress ional  Author iza t ion .   

I t  i s  c lear  tha t  our  count ry i s  s t i l l  in  a  t ime of  na t ional  emergency.  

The  War  on  Terror  i s  s t i l l  an  ongoing i s sue  s ince  there  are  t roops  overseas  

s t i l l  f igh t ing in  Afghanis tan  and  Iran .  The  a l l eged  te r ror i s t s  that  a re  be ing 

cap tured  overseas  are  be ing de ta ined  in  Guantanamo Bay by mi l i t a ry 

of f ic ia l s .  This  s imply goes  to  show tha t  the  Pres ident ’s  command to  shut  

down the  naval  base  would  be a  command on  the  mi l i ta ry.  Hence ,  th i s  would 

be  a  va l id  command on  the  mi l i t a ry s ince  i t  i s  re lat ing to  the  War  on  Terror .   

Perhaps  another  th ing the  new Nat ional  Secur i t y Team should  consider  

i s  Congress ’  thoughts  on  shut t ing down Guantanamo Bay.  In  May of  2007 ,  

Congress  proposed  the  Guantanamo Bay Deten t ion  Faci l i ty Closure  Act .  The 

Act  requi red  the c losure  of  the  fac i l i ty in  no  more  than  120  days  f rom the 
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enactment  of  the  Act .  This  Act  i s  cur ren t ly pending before  the  110
t h
 

Congress .  
47
 

Many pol i t i c ians  in  Washington  D.C.  have  expressed  the i r  op in ion  that  

they are  in  favor  shut t ing down Guantanamo Bay.  Secre tary of  Defense  

Gates  expressed  hi s  op inion  tha t  Guantanamo Bay should  be  c losed .  

48
Although the  l egi s la t ion  was  proposed  the  proponents  recognized  tha t  there 

was  a  grea t  poss ibi l i t y tha t  i t  would  no t  ge t  passed  in to  l aw dur ing under  

Bush’s  adminis t ra t ion .  Therefore ,  i t  seems  tha t  Congress  would  agree  wi th  

the  idea  of  shut t ing down Guantanamo Bay.   

As  a  resu l t  the new Nat ional  Secur i ty Team would  not  have  to  go  to  

Congress .  There  i s  no  need  to  seek  legi s la t ion  i f  there  i s  a l ready pending 

legi s la t ion  in  Congress .  What  could be  done  i s  fur ther  lobbying to  ge t  

Congress  to  vo te  on  the  l egi s la t ion .  It  i s  very wel l  poss ib le  tha t  Congress  

would  vote  on thi s  l egi s la t ion  and  requi re  tha t  Guantanamo Bay be  shut  

down.   

One f ina l  cons idera t ion  before  the  Nat ional  Secur i ty Team devises  a  

p lan  would  be  to  make sure  tha t  every de ta inee  i s  af ford ing habeas  before  

shut t ing down.  As  the  Supreme Cour t  cur ren t ly s tands ,  every de ta inee  has  

the  r igh t  to  habeas  whether  or  no t  they have  been  c lass i f i ed  as  an  enemy 

combatan t .  Removing the  de ta inees  f rom Guantanamo Bay to  be  t r i ed  in  

c iv i l i an  court s  would  en t i t l e  them to  no t  on ly habeas  bu t  a l so  addi t ional  

r igh ts  tha t  should be  accorded  to  ind iv iduals  in  the  Uni ted  S ta tes .   

                                                 
47
 http://www.govtrack.us/congress/bill.xpd?bill=s110-1469 

48
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02_defense_secretary_robert_gates_closing_g.html 
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In  addi t ion  to  the  cons t i tu t ional  cons idera t ion  there  are  a l so  severa l  

p rac t ica l  cons idera t ions  tha t  mus t  be  addressed  in  l igh t  of  the  ques t ion  of  

whether  Guantanamo Bay can  rea l l y be  shut  down.   

F i rs t  o f  a l l ,  o f  the  two hundred  and  f i f ty de ta inees  one  mus t  

dec ide  who should  be  re leased .  Then ,  one  mus t  dec ide  where  

to  re lease  the  de ta inees .  Another  is sue  i s  where  the  

remain ing de ta inees  would  be  kep t .  Then ,  a  de terminat ion  

mus t  be  made as  to  the  exact  number  of  the  r emain ing  

de ta inees  tha t  can  ac tua l l y face  t r i a l .  For  these  ind iv iduals  

tha t  do  face  t r i a l ,  what  t ype  of  t r i a l  would  be  necessary.  

Would  there  be  a  jus t i f i ca t ion  for  fur ther  incarcera t ion  of  

de ta inees  who are  no t  t r i ed .  Should  the Uni ted Sta tes  crea te  

na t ional  secur i t y cour t?  Then ,  we mus t  consider  the  

poss ibi l i t y of  acqui t t a l s  & shor t  sen tences .  
49
  

 

Who should  be  re leased?  

 In  the  pas t ,  a l l  the  Guantanamo Bay cases  have  been  heard  by the  

mi l i t a ry commiss ion  cour t s .  S ince  the  opening of  Guantanamo Bay for  

de ta in ing a l l eged  te r ror i s t ,  these  court s  have  on ly been  ab le  to  prosecute  

two a l leged  te r ror i s t ,  Sa l im Hamdan and  Al i  Hamzi  a l -Bahlu l .  
50
Other  than a 

procedure  by the  mi l i t a ry commissions  cour t ,  the  new adminis t ra t ion  can  

refer  to  wi th  cau t ion  recommendat ions  made by the  Bush  adminis t ra t ion .  He 
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has  iden t i f i ed  a t  l eas t  f i f t y de ta inees  to  be  t ransfer red  ou t  o f  Guantanamo 

Bay.   

 There  i s  another  poss ibi l i t y for  de termin ing who should be  re leased .  

The  new adminis t ra t ion  could  crea te  a  new nat ional  secur i t y cour t  tha t  

would  be  far  more  ef fec t ive  in  prosecut ing a l l eged  te r ror i s t .  I t  has  a l ready 

been  determined  by the  au thor i t i es  that  60  de ta inees  should  be  re leased  i t  

they could  be  re turned  to  the i r  count r ies .  Fur thermore ,  there  are  s t i l l  those 

de ta inees  tha t  cannot  be  re leased  because  they cannot  be  p laced  on  t r i a l  bu t  

s t i l l  a re  a  th rea t  to  our  count ry’s  na t ional  secur i t y.  The  only answered  tha t  

can  be  provided  to  th i s  ques t ion  as  of  now i s  tha t  the  deta inees  who cannot  

be  charged  should  be  re leased .  It  i s  s imply no t  poss ible  to  fur ther  ho ld 

de ta inees  for  the  mere  fac t  tha t  they may be  a  th rea t  to  our  count ry.  

What  i s  the  exact  number  of  remain ing de ta inees  that  can  ac tua l l y face  t r i a l  

&  

where  should  the  deta inees  be  re leased?  

 With  many count r ies  unwil l ing to  t ake  back  the i r  c i t izens ,  there  seems 

to  be  on ly one  poss ib le  answer .  That  i s  to  send the re leased  de ta inees  to  

some thi rd  count ry.  P res ident -e lec t  Obama has  recommended  t r i a l s  in  U.S .  

cour t s  o f  the  de tainees .  The  only poss ib le  de terminat ion i s  to  send  back  

those  de ta inees  whose  count r ies  a re  wi l l ing to  t ake  them back .  Hold  t r i a ls  

for  the  remain ing de ta inees .  If  they are  found  gui l t y,  they should  serve  the 

remain ing of  the i r  sen tence .  If  they a re  found  innocent  the  Uni ted  S ta tes  

mus t  own up  and re lease  these  de ta inees .   
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Pres ident  Bush  has  conceded  tha t  o f  the  250  deta inees  in  Guantanamo 

Bay only about  50  could  ac tua l ly face  t r i a l .  Meaning there  i s  no t  suf f ic ien t  

ev idence  f rom which  to  l awful ly prosecute  the  o thers .  The  Obama 

adminis t ra t ion  team has  no t  publ ic ly declared  what  they p lan  to  do  wi th  the 

remain ing de ta inees .   

Would  there  be  a  jus t i f i ca t ion  for  fur ther  incarcera t ion  of  de ta inees  who are  

no t  t r i ed?  

 Many proponents  and  opponents  of  shu t t ing down Guantanamo Bay 

have   began  to  ques t ion  themselves  by ask ing what  wi l l  happen  to  the 

remain ing de ta inees  tha t  cannot  face  t r i a l .  Should  they be  he ld  on  the  mere  

susp ic ion  tha t  they are  inheren t ly dangerous  ind iv iduals  o r  should  they 

s imply be  re leased  agains t  the  wi l l  o f  many Americans?  Many legal  scholars  

have  concluded  tha t  i t  would  be  unconst i tut ional  to  indef ini te ly de ta in  them.  

51
The jus t ice  sys tem in  the  Uni ted  Sta tes  i s  based  on  the  premise  that  one  is  

innocent  unt i l  p roven  gui l t y.  There fore ,  i t  would  be  er roneous  to  de ta in  

suspected  te r ror i s t s  on  mere  suspic ion ,  wi thout  any due  process .   

 One harsh  example  of  an  a l l eged  te r ror i s t  being held  wi thout  due 

process  i s  Al i  Sa leh Kahlah  a l -Marr i .  Al -Marr i ,  a  na t ive  of  Qatar ,  i s  accused 

of  t ra in ing wi th  a l -Qaida  forces  in  Afghanis tan  and  volunteer ing for  a  

"mar tyr  miss ion ."  He ar r ived  in  the  Uni ted  S ta tes  on  Sept .  10 ,  2001 ,  and  was 

la ter  a r res ted  in  Peor ia ,  Il l .  
52
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 Some argue  tha t  even  though i t  would  be  d i f f i cu l t  to  de ta in  the  a l l eged  

te r ror i s t  indef in i te ly the  new adminis t ra t ion  could  go  to  Congress  for  new 

legi s la t ion  tha t  would  a l low for  th i s .  The  proposed  new legi s la t ion would 

a l low for  indef ini te  de ten t ion .  So  even  though the  new Nat ional  Secur i t y 

may not  need  to  go  to  Congress  for  permiss ion  to  shut  down Guantanamo 

Bay,  they wi l l  s t i l l  need  to  go  to  Congress  about  de ta inees  unprosecuted  

de ta inees .  The  rea l i t y of  the  s i tua t ion i s  that  shut t ing down Guantanamo 

may be  eas i l y done  but  the  s teps  of  what  i s  to  happen af ter  wi l l  requi re  

p len ty of  au thor i t y f rom Congress  in  order  to  ac t .   

Should  the  Uni ted  Sta tes  crea te  na t ional  secur i t y cour t?  

Pres ident -e lec t  Obama has  a l ready sugges ted  a  na t ional  secur i t y cour t .  Many 

of  the  Guantanamo Bay cases  involve  very top  secre t  in format ion  tha t  would 

need  to  be  heard  by a  separa te  cour t .  Al though creat ing a  new cour t  sys tem 

may come wi th  a  few d isadvantages ,  i t  would  be  a  change  f rom the  curren t  

mi l i t a ry t r ibunals  tha t  a re  be ing used .  These  t r ibunals  do  no t  in form the 

de ta inees  of  the  evidence  tha t  i s  be ing presen ted  agains t  them.   

THE NEW NATIONAL SECURITY TEAM: 

 S ince  the  e lec t ion of  Pres ident -e lec t  Barack  Obama,  many Americans  

have  advocated  tha t  the  new adminis t rat ion  take  ac t ion  as  soon  as  poss ible .  

Many bel ieve  tha t  the  new adminis t ra t ion  should  take  ac t ion  as  soon as  

J anuary 21
s t
.  At  the  moment  the  Uni ted  S ta tes  does  no t  look  good on  the 

in ternat ional  scene  because  of  a l l  the  to r ture  tha t  has  been  going on  in  
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Guantanamo Bay.  Despi te  what  many th ink ,  the  mist rea tment  of  a l l eged 

te r ror i s t  in  Guantanamo Bay wi l l  a f fec t  the  na t ional  secur i ty of  our  count ry.   

Obama’s  new team has  s tar t ing work ing on  a  s t ra tegic  p lan  to  shut  

down Guantanamo Bay.  The  p lan  inc ludes  br inging the de ta inees  to  the 

Uni ted  S ta tes  where  they would  be  prosecuted  in  U.S .  cour ts .  Some 

deta inees  would  be re leased  wi thout  needing to  come to  the  Uni ted  Sta tes  

for  t r i a l .  A new cour t  would  be  formed to  prosecute  those  who come in to  the 

Uni ted  S ta tes .  
53
 

 The  group  of  re leased  de ta inees  would  go  back  to  the i r  home 

count r ies .  One problem i s  that  some count r ies  may not  want  to  accept  the  

de ta inees  back .  Another  p roblem i s  tha t  some deta inees  may be  af ra id  to  go  

back  in  fear  o f  be ing tor tured  in  the i r  own count r ies .  Al though these  are  

p lans  of  the  President -e lec t ,  a  f ina l  dec i s ion has  not  been  made about  where 

the  de ta inees  wi l l  be  t r i ed .   

CONCLUSION:  

 For  the  pas t  e igh t  years ,  the  Uni ted  S ta tes  has  been  t rying to  dea l  wi th  

a  cont inuous  Nat ional  Secur i t y Issue .  This  is  a  cont inuous  War  on  Terror i sm 

i ssue  tha t  came to  the  publ ic’s  a t t ent ion  on  September 11 ,  2001 .  As  the  

wor ld  l eader  many o ther  na t ions  have looked  to  our  count ry’s  reac t ion  in  

th i s  t ime of  emergency.  Whether  for  good  or  bad ,  the  Uni ted  Sta tes  has  

served  as  a  model  to  o ther  na t ions  in  tak ing ac t ion  dur ing a  t ime of  na t ional  

emergency.   
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 I t  i s  o f  impor tance  for  the  Uni ted  S ta tes  to  remember  the  backbone on  

which  our  count ry i s  bu i l t .  What  makes our  count ry d i f feren t  f rom the  o ther  

wor ld  powers .  We bel ieve  in  due  process  to  a l l  even  those  who appear  by a l l  

means  to  be  hear t less  t e r ror i s ts .  Our jus t i ce  sys tem i s  d i s t inc t  in  a l  the 

wor ld  due  to  the  no t ion of  be ing innocent  un t i l  p roven gui l t y.  The  main 

po in t  that  I  have  a t t empted  to  address  in  th i s  paper  i s  that  9 /11  was  no t  the  

f i r s t  a t t ack  on  America  and  wi l l  p robably no t  be  the  l as t .  

 In  pas t  wars  our  count ry has  addressed  a t t ack  on  American  so i l  in  a  

more  ef f ic ien t  manner .  A manner  tha t  kep t  in  mind  the  American  not ion  of  

Due Process .  At  th is  po in t  i t  i s  c lear  tha t  the  Uni ted  Sta tes  has  made a  few 

mis takes  in  address ing th i s  War  on  Terror .  Perhaps  the  method  of  

p rosecut ing those  a l l eged  te r ror i s t  was no t  the  best  approach .  However ,  in  

moving forward  there  i s  a lways  room for  improvement .  

 As  a  grea t  wor ld  power ,  the  Uni ted  S ta tes  mus t  admi t  to  i t s  mis take,  

shu t  down Guantanamo,  gran t  habeas  to  de ta inees  and  re turn  those  who 

should be  re turned  back  to  the i r  home count r ies .  Desp i te  what  c r i t i cs  say,  

th i s  would  no t  requi re  re  invent ing the  whole  wheel .  I t  would  on ly requi re 

go ing about  the  s i tua t ion  th rough a  d i f feren t  means .  This  i s  a  means  tha t  i s  

more  American  and wi thout  the  to r ture  and  in jus t ice  of  what  i s  cur ren t ly 

go ing on  in  Guantanamo Bay,  Cuba.   

 Of  course ,  th i s  i s  no t  the answer  to  a l l  o f  our  ques t ions .  One can  s t i l l  

specula te  as  to  what  Guantanamo Bay may be  used  for  in  the  fu ture .  In  fac t ,  

what  was  the  rea l  reason  for  the  Uni ted  S tates  even  leas ing Guantanamo Bay 
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indef in i te ly f rom Cuba.  Did  we have  in ter ior  mot ives  to  use  Guantanamo 

Bay as  a  naval  base  f rom the  beginning?  Was  i t  supposed  to  be  a  naval  base  

used  to  ge t  away wi th  ac t ions  tha t  are  expl ici t l y forb idden  in  the  Uni ted 

S ta tes?  These  are  a l l  unanswered  quest ions  tha t  I  am unable  to  address  in  

th i s  paper .   

 I t  i s  my hope and  tha t  o f  many o ther  Amer icans  that  wi th  th i s  new 

Adminis t ra t ion  o ther  count r ies  wi l l  change  the  way they th ink  about  

Amer ica  for  the  good .  Shut t ing down Guantanamo Bay i s  no t  the  f inal  

answer  bu t  i t  i s  a  means  to  an  end .  An end  to  the  un jus t i f i ed to r ture  of  

unprosecuted  a l l eged  te r ror i s ts .  Yes ,  our  count ry has  been  a t tacked .  Yes ,  we 

need  to  protec t  our  na t ional  secur i t y.  However ,  there  i s  a  p roper  way to  do 

tha t  and I hope  tha t  our  count ry can  p lan  and  execute the proper  way in  a  

reasonable  t ime.   

 

  

 

 

  


