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ost people 

communica ng with 

their lawyer righ ully 

believe their discussions 

are privileged and cannot be 

disclosed to others without 

permission. However, when li ga on 

ensues, because the a orney‐client 

privilege interferes with full 

discovery and tes mony, the 

privilege is strictly construed. 

Par cularly in the context of disputes 

between shareholders, directors, 

officers and corpora ons, the lines 

have become blurred whether, and 

to what extent, otherwise privileged 

communica ons may be discovered 

in li ga on. Two courts recently 

reached opposite results in deciding 

whether privileged communica ons 

should be produced to the par es' 

adversaries in li ga on. While both 

courts were careful to note that they 

were basing their decisions upon the 

peculiar facts in the case, the 

differing results are remarkable.  

In Chambers v. Gold Medal 

Bakery, Inc., 983 N.E.2d 683 

(Mass. 2013), the Massachuse s 

Supreme Court held that 

directors/shareholders of a 

closely‐held company who were 

adverse to the corpora on did 

not have the right to obtain 

privileged corporate 

communica ons. The Court 

recognized that, although 

directors may generally have a 

right to access the company's 

books and records, and have 

fiduciary du es to manage the 

corpora on, those principles are 

premised on the no on that the 

interests are not adverse to 

those of the corpora on. Based 

upon the facts presented there—
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efforts to gain control of the corpora on, and a desire to drive 

up the stock price—the Court found that the interests were 

sufficiently adverse to deny the directors access to the 

company's privileged communica ons. The significant factor in 

the decision was the directors' adversity reflected in the desire 

to sell shares at the highest possible price which was adverse 

to the corpora on's interests. "The idea that a director whose 

interests are adverse to those of a corpora on on a given 

issue is not automa cally en tled to access the corpora on's 

confiden al communica ons with counsel furthers the policy 

ra onale underlying the a orney‐client privilege: it promotes 

candid communica ons between a orneys and organiza onal 

clients." Id. at 693 (ci ng Upjohn Co.v. United States, 449 U.S. 

383 1981)). The court precluded the directors' discovery of 

and access to the privileged materials. Id. at 698 (also no ng 

that the directors' status as shareholders did not change the 

result).  

More recently, the Delaware Chancery Court in In re 

Informa on Management Servs., Inc. Deriva ve Li g., 2013 

WL 4772670 (Del. Ch., Sept. 5, 2013) found that e mail 

communica ons involving two board members and their 

personal outside counsel were not privileged. In the case, the 

corpora on was 50% owned by two families' trusts, each of 

which had two members appointed to the corpora on's 

board. Due to differences over how the company should be 

operated and whether one of the families' board members 

were breaching their fiduciary du es, li ga on ensued. During 

the course of the li ga on, it was discovered that the two 

adverse board members had used their work e mail accounts 

both before and a er the filing of the lawsuit to communicate 

with their personal a orneys. The company had collected the 

e mails and the board members asserted the a orney‐client 

privilege. The principal issue was whether the board members 

had a reasonable expecta on of confiden ality under the 

circumstances of the case. In par cular, whether, as 

employees of the corpora on, the directors reasonably could 

expect that e mails sent to their lawyers from the company's e

‐mail system would remain confiden al. Finding the emails 

were not confiden al under the circumstances, the court 

relied upon four factors:  

 whether the corpora on had a policy banning 

personal use of the company's e mail system, 

 whether the company monitors the employees' 

computers or e mails, 

 whether third par es have a right of access to the 

computer or e mails, and 

 whether the corpora on no fied the employees or 

whether the employees were aware of use and 

monitoring policies. 

Here, the two defendant board members clearly were 

aware that the corpora on had a policy concerning personal 

use of the company's e mail system. The company did 

monitor the system and the directors clearly knew that their 

e mails would not remain confiden al due to the company's 

policies. As a result, the court ordered that the informa on 

be produced.  

The Delaware Chancery Court limited its findings in the 

case to an intra‐corporate dispute involving a close 

corpora on. Its discussion centered around privacy issues 

and whether, even if the personal e‐mails between client 

and a orney were privileged communica ons, the clients 

reasonably could expect confiden ality when using the 

company's e‐mail system. But the court went further to 

discuss and pose ques ons whether the privilege analysis 

may be different in a more tradi onal deriva ve ac on 
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involving a stockholder plain ff with a rela vely nominal stake 

and a board comprising individuals without any affilia on to 

the suing stockholder. If circumstances were different, such as 

where the party trying to overcome the privilege was not the 

corpora on, its analysis would not necessarily translate.  

These two recent cases highlight the vexing privilege issues 

that can arise in intra‐corporate disputes between 

shareholders, officers and directors of small and closely‐held 

organiza ons. As Chambers recognizes, persons with interests 

adverse to the corporate en ty can be denied access to 

privileged materials which they otherwise might be en tled 

to absent the dispute. And Informa on Management holds 

that the privilege can be lost when adverse directors use the 

company's e‐mail system to communicate with counsel. 

Communica ng policies on personal e‐mail use and clearly 

dis nguishing communica ons as privileged may serve to 

avoid poten ally troublesome controversies should 

li ga on arise. 
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The Financial and Fiduciary Litigation practice delivers common 
sense advocacy in the most highly-regulated and complex areas 
of the law. Whether in Chancery Court in Delaware, federal or 
state courts throughout the United States, or before regulatory 
agencies, exceedingly knowledgeable trial lawyers work closely 
with the firm’s corporate finance transactional attorneys to provide 
seamless representation of our clients.  
  
The Financial and Fiduciary Litigation practice implements 
tailored strategies to minimize business disruption to clients in 
pending or threatened litigation addressing such diverse issues as: 
  
 Financial Institutions 
 Financial Services 
 GAAP, FASB, and GASB Accounting and Liability Claims 
 Attorney General/Litigation 
 Claims under State and Federal Consumer Credit Laws (TILA, 

ECOA, FHA, RESPA, FCRA, FDCPA) 
 Securities Litigation 

 Shareholder Derivative Litigation 
 Regulatory Enforcement 
 SEC Investigations 
 Litigation of SEC Enforcement Proceedings 
 Corporate Governance and Internal Affairs Disputes 
 Internal Investigations and forensic analysis 
 Director and Office Liability 
 AAA Arbitration 
 FINR Arbitration 
 Financial Industry Class Actions 
 Complex Bankruptcy Litigation, Fraudulent Transfers and 

Preferences 
 Public and Private Trusts Litigation 
 Estate and Fiduciary Litigation 
  
De-mystifying complex commercial and fiduciary transactions is 
the domain of the firm’s financial and fiduciary litigation 
counsel.  The commitment of 24/7 response is our hallmark.  

About Polsinelli’s Financial and Fiduciary Litigation Group 
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real challenges. real answers.SM  
Serving corporations, institutions, entrepreneurs, and individuals, our attorneys build enduring relationships by providing legal counsel 
informed by business insight to help clients achieve their objectives. This commitment to understanding our clients' businesses has 
helped us become the fastest growing law firm in the U.S. for the past five years, according to the leading legal business and law firm 
publication, The American Lawyer. Our more than 680 attorneys in 17 cities work with clients nationally to address the challenges of 
their roles in health care, financial services, real estate, life sciences and technology, energy and business litigation.  
 
The firm can be found online at www.polsinelli.com. Polsinelli PC. In California, Polsinelli LLP.  

About Polsinelli 

If you know of anyone who you believe would like to receive our e-mail updates, or if you would like to be removed from our e-
distribution list, please contact Kim Auther via e-mail at KAuther@polsinelli.com. 

Polsinelli provides this material for informational purposes only. The material provided herein is general and is not intended to be legal 
advice. Nothing herein should be relied upon or used without consulting a lawyer to consider your specific circumstances, possible 
changes to applicable laws, rules and regulations and other legal issues. Receipt of this material does not establish an attorney-client 
relationship.  

Polsinelli is very proud of the results we obtain for our clients, but you should know that past results do not guarantee future results; that 
every case is different and must be judged on its own merits; and that the choice of a lawyer is an important decision and should not be 
based solely upon advertisements.  

Polsinelli PC. In California, Polsinelli LLP. 
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