
 
 

Latham & Watkins operates worldwide as a limited liability partnership organized under the laws of the State of Delaware (USA) with affiliated limited liability partnerships conducting the practice in the United 
Kingdom, France, Italy and Singapore and as affiliated partnerships conducting the practice in Hong Kong and Japan. The Law Office of Salman M. Al-Sudairi is Latham & Watkins associated office in the 
Kingdom of Saudi Arabia. Under New York’s Code of Professional Responsibility, portions of this communication contain attorney advertising. Prior results do not guarantee a similar outcome. Results depend 
upon a variety of factors unique to each representation. Please direct all inquiries regarding our conduct under New York’s Disciplinary Rules to Latham & Watkins LLP, 885 Third Avenue, New York, NY 10022-
4834, Phone: +1.212.906.1200. © Copyright 2016 Latham & Watkins. All Rights Reserved. 

 
   

Latham & Watkins Tax Practice May 10, 2016 | Number 1966 

 

IRS Issues Additional Guidance on “Begun Construction” 
Requirement for Wind Energy Credits 

Latest guidance extends “continuity safe harbor” to four years and includes other 
taxpayer-friendly modifications and clarifications to existing guidance. 

On May 5, 2016, the Internal Revenue Service (IRS) issued Notice 2016-31 (Notice) to provide additional 
guidance regarding the “begun construction” requirement for renewable energy facilities seeking to qualify 
for the production tax credit (PTC) under Section 45 of the Internal Revenue Code (Code) or the 
investment tax credit (ITC) in lieu of the PTC under Code Section 48. The PTC and ITC were extended in 
December 2015 under the Consolidated Appropriations Act, 2016 (Budget Act). 1 The Notice does not 
address the ITC extension for solar facilities, which the IRS intends to address in separate guidance. 

Key highlights of the Notice include: 

• Extension of the “continuity safe harbor” from two years to four years 
 

• A prohibition on the use of different methods for satisfying the begun construction requirement in 
alternating years to extend the period for satisfying the continuity safe harbor 
 

• A disaggregation rule to determine whether the continuity safe harbor has been satisfied by a 
renewable energy facility that is operated as part of a larger project  
 

• Revisions to the non-exclusive list of construction disruptions that will not cause a renewable energy 
facility to fail the “continuous construction” or “continuous efforts” requirements 
  

• Guidance on the application of the “5% safe harbor” to retrofitted renewable energy facilities 

Wind Energy Tax Credits 
Code Section 45 allows taxpayers to claim PTCs for each kilowatt hour of electricity produced by a 
qualifying wind energy facility and sold to unrelated persons during the 10-year period following the date 
the facility is placed in service. Under Code Section 48, taxpayers have the option of electing a one-time 
ITC (in lieu of the PTC) equal to a specified percentage of the cost of eligible property included in the 
facility. 

Under the Budget Act extension, a wind facility is eligible for PTCs (or the ITC in lieu of PTCs) if 
construction of the facility begins before January 1, 2020 and the “continuity requirement” discussed 
below is satisfied. The amount of credits that taxpayers may claim with respect to qualifying wind facilities 
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is stepped down and phased out over time based on the construction start date of the facility. If 
construction begins:  

• Before January 1, 2017, the facility is eligible for the full amount of PTCs or a 30% ITC 
 

• During 2017, the facility is eligible for 80% PTCs or a 24% ITC 
 

• During 2018, the facility is eligible for 60% PTCs or an 18% ITC 
 

• During 2019, the facility is eligible for 40% PTCs or a 12% ITC 
 

• After December 31, 2019, the facility is not eligible for any PTCs or ITC  

Begun Construction Requirement 
Under existing IRS guidance relating to prior PTC extensions, which continues to apply as modified by 
the Notice, the begun construction requirement can be satisfied by either: 

• Starting physical work of a significant nature (the Physical Work Test) and thereafter maintaining a 
continuous program of construction  

• Incurring 5% or more of the total eligible cost of the facility (the 5% Safe Harbor) and thereafter 
making continuous efforts to advance towards completion of the facility2 

Continuity Requirement 
Whether a project satisfies the continuity requirement of the Physical Work Test or 5% Safe Harbor 
generally is determined based on all facts and circumstances. Under a facts and circumstances 
approach, certain construction disruptions will not cause a facility to fail the continuity requirement. Prior 
IRS guidance provided a non-exclusive list of excusable disruptions, which includes licensing and 
permitting delays and financing delays not longer than six months. The Notice revises this list by (i) 
clarifying that permitting and licensing delays include permits and licenses issued by federal, state, local 
and tribal governments and agencies, (ii) adding interconnection-related delays and delays in the 
manufacture of custom components and (iii) removing the six-month limitation in the case of financing 
delays. 

Modification of Continuity Safe Harbor 
Prior IRS guidance also established a safe harbor (the Continuity Safe Harbor) under which the continuity 
requirement generally would be deemed satisfied if the facility was placed in service within two calendar 
years following the year in which construction began, regardless of the amount of physical work 
undertaken or costs incurred after satisfying either the Physical Work Test or the 5% Safe Harbor. 

The Notice modifies the Continuity Safe Harbor by extending the safe harbor period to four years. Thus, a 
taxpayer satisfies the continuity requirement if the taxpayer places a facility in service within four calendar 
years after the calendar year in which construction began. For example, if physical work of a significant 
nature begins in 2016 for a facility, the continuity requirement will be satisfied if the facility is placed in 
service by December 31, 2020. This approach effectively allows up to almost five years to complete a 
project. 

However, the Notice states that a taxpayer may not rely on the Physical Work Test and the 5% Safe 
Harbor in alternating years to satisfy the begun construction requirement. If a taxpayer begins physical 



Latham & Watkins May 10, 2016 | Number 1966 | Page 3   

work of a significant nature in one year, the taxpayer cannot extend the Continuity Safe Harbor deadline 
by satisfying the 5% Safe Harbor in a subsequent calendar year. This approach may make financing a 
project more difficult if there is uncertainty regarding the calendar year in which the project will be placed 
in service. If a project does not satisfy the Continuity Safe Harbor, the project would need to satisfy the 
continuity requirement based on facts and circumstances, which may create uncertainty around the 
project’s ultimate eligibility for credits. If it is uncertain whether a facility will be placed in service by the 
end of the Continuity Safe Harbor period, a developer may be incentivized to delay the beginning of 
construction to ensure that even a reduced amount of credits may be claimed. An IRS official has 
indicated that the IRS may revisit this rule. 

An IRS official recently stated that the IRS may revisit this rule. An alternative approach could be a 
rebuttable presumption that, if a facility begins construction on or before December 31, 2019 and is 
placed in service by December 31, 2023, construction of the facility began in the latest year that would 
permit the facility to be eligible for credits, unless the taxpayer establishes — based on the facts and 
circumstances — that construction began in an earlier year and has been continuous since that earlier 
date. This alternative would better facilitate project financing because it would provide greater certainty 
that a facility satisfying the statutory outside placed-in-service date would be eligible for credits.  

Disaggregation Rule 
For purposes of the Physical Work Test or the 5% Safe Harbor, multiple facilities that are operated as part 
of a larger project may be aggregated and treated as a single facility. 3 Thus, for example, a wind farm 
may satisfy the Physical Work Test if physical work of a significant nature begins before the statutory 
deadline for a portion of the turbines that are part of the wind farm. For purposes of the continuity 
requirement, the Notice establishes a helpful disaggregation rule under which satisfaction of the 
Continuity Safe Harbor is determined on a facility-by-facility basis. Thus, if some but not all turbines of a 
wind farm are placed in service by the end of the Continuity Safe Harbor period, the turbines that are 
timely placed in service will be deemed to satisfy the continuity requirement. The remaining turbines may 
satisfy the continuity requirement under the general facts and circumstances test. 

Retrofitted Facilities 
Under current guidance, a retrofitted facility may be treated as originally placed in service and therefore 
qualify for the PTC or the ITC if (i) the fair market value of new property added to the facility is at least 
80% of the retrofitted facility’s total fair market value and (ii) the facility otherwise satisfies the begun 
construction requirements described above. The Notice clarifies that for purposes of applying the 5% 
Safe Harbor, only expenditures related to the new portion of the facility are taken into account. 
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Endnotes 

                                                 
1  For a detailed discussion of the renewable energy credits extension, see Client Alert Number 1907 New Long-Term Extension 

of Wind and Solar Tax Credits Subject to Phase-out . 
2  See Notice 2013-29, 2013-1 C.B. 1085; Notice 2013-60, 2013-2 C.B. 431; Notice 2014-46, 2014-2 C.B. 520; and Notice 2015-

25, 2015-13 I.R.B. 814. 
3  For a detailed description of the factors considered in determining whether multiple facilities are operated as part of a larger 

project and thus treated as a single facility, see Client Alert Number 1501 IRS Issues New Guidance for Renewable Energy 
Credits Requirement. 

https://www.lw.com/people/julie-marion
mailto:julie.marion@lw.com
https://www.lw.com/people/rene-devera
mailto:rene.devera@lw.com
https://www.lw.com/thoughtLeadership/lw-wind-solar-tax-credit-extension-2016
https://www.lw.com/thoughtLeadership/irs-issues-begun-construction-guidance
https://www.lw.com/thoughtLeadership/guidance-on-cash-grant-program-for-renewable-energy-projects
http://www.lw.com/
http://events.lw.com/reaction/subscriptionpage.html
https://www.lw.com/thoughtLeadership/lw-wind-solar-tax-credit-extension-2016
https://www.lw.com/thoughtLeadership/lw-wind-solar-tax-credit-extension-2016
https://www.lw.com/thoughtLeadership/irs-issues-begun-construction-guidance
https://www.lw.com/thoughtLeadership/irs-issues-begun-construction-guidance


<<

  /ASCII85EncodePages false

  /AllowPSXObjects false

  /AllowTransparency false

  /AlwaysEmbed [

    true

  ]

  /AntiAliasColorImages false

  /AntiAliasGrayImages false

  /AntiAliasMonoImages false

  /AutoFilterColorImages true

  /AutoFilterGrayImages true

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CheckCompliance [

    /None

  ]

  /ColorACSImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /ColorConversionStrategy /LeaveColorUnchanged

  /ColorImageAutoFilterStrategy /JPEG

  /ColorImageDepth -1

  /ColorImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /ColorImageDownsampleThreshold 1.50000

  /ColorImageDownsampleType /Bicubic

  /ColorImageFilter /DCTEncode

  /ColorImageMinDownsampleDepth 1

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /ColorImageResolution 300

  /ColorSettingsFile ()

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /CreateJDFFile false

  /CreateJobTicket false

  /CropColorImages false

  /CropGrayImages false

  /CropMonoImages false

  /DSCReportingLevel 0

  /DefaultRenderingIntent /Default

  /Description <<

    /ENU ([Based on '[High Quality Print]'] Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /DetectBlends true

  /DetectCurves 0

  /DoThumbnails false

  /DownsampleColorImages true

  /DownsampleGrayImages true

  /DownsampleMonoImages true

  /EmbedAllFonts true

  /EmbedJobOptions true

  /EmbedOpenType false

  /EmitDSCWarnings false

  /EncodeColorImages true

  /EncodeGrayImages true

  /EncodeMonoImages true

  /EndPage -1

  /GrayACSImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /GrayImageAutoFilterStrategy /JPEG

  /GrayImageDepth -1

  /GrayImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.15000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /GrayImageDownsampleThreshold 1.50000

  /GrayImageDownsampleType /Bicubic

  /GrayImageFilter /DCTEncode

  /GrayImageMinDownsampleDepth 2

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /GrayImageResolution 300

  /ImageMemory 1048576

  /JPEG2000ColorACSImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000ColorImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000GrayACSImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000GrayImageDict <<

    /Quality 30

    /TileHeight 256

    /TileWidth 256

  >>

  /LockDistillerParams false

  /MaxSubsetPct 100

  /MonoImageDepth -1

  /MonoImageDict <<

    /K -1

  >>

  /MonoImageDownsampleThreshold 1.50000

  /MonoImageDownsampleType /Bicubic

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /MonoImageResolution 1200

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /NeverEmbed [

    true

  ]

  /OPM 1

  /Optimize true

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /BleedOffset [

        0

        0

        0

        0

      ]

      /ConvertColors /NoConversion

      /DestinationProfileName ()

      /DestinationProfileSelector /NA

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure true

      /IncludeBookmarks true

      /IncludeHyperlinks true

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles true

      /MarksOffset 6

      /MarksWeight 0.25000

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /NA

      /PageMarksFile /RomanDefault

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /LeaveUntagged

      /UseDocumentBleed false

    >>

    <<

      /AllowImageBreaks true

      /AllowTableBreaks true

      /ExpandPage false

      /HonorBaseURL true

      /HonorRolloverEffect false

      /IgnoreHTMLPageBreaks false

      /IncludeHeaderFooter false

      /MarginOffset [

        0

        0

        0

        0

      ]

      /MetadataAuthor ()

      /MetadataKeywords ()

      /MetadataSubject ()

      /MetadataTitle ()

      /MetricPageSize [

        0

        0

      ]

      /MetricUnit /inch

      /MobileCompatible 0

      /Namespace [

        (Adobe)

        (GoLive)

        (8.0)

      ]

      /OpenZoomToHTMLFontSize false

      /PageOrientation /Portrait

      /RemoveBackground false

      /ShrinkContent true

      /TreatColorsAs /MainMonitorColors

      /UseEmbeddedProfiles false

      /UseHTMLTitleAsMetadata true

    >>

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXBleedBoxToTrimBoxOffset [

    0

    0

    0

    0

  ]

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXOutputCondition ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputIntentProfile ()

  /PDFXRegistryName ()

  /PDFXSetBleedBoxToMediaBox true

  /PDFXTrapped /False

  /PDFXTrimBoxToMediaBoxOffset [

    0

    0

    0

    0

  ]

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /ParseICCProfilesInComments true

  /PassThroughJPEGImages true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness false

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /sRGBProfile (sRGB IEC61966-2.1)

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



