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Introduction

Often in coverage disputes the insurer is faced with
a deluge of discovery requests seeking inspecrion of
“other similar claims files” under the guise that these
files are reasonably calculated to lead to admissible ev-
idence. The insurers response is usually an objection
based upon work-product protection and burden-
someness. 1he threshold issue, however, is whether
such claim files are reasonably calculated to lead o
admissible evidence.! Courts in varying jurisdictions
have reached differing conclusions. This commentary
explores the conflicting conclusions of various courts
and why denial of these requests present a more ratio-
nale approach ro resolution of the issue.

The Relevance Argument

The insured’s contention of relevance in a coverage
dispuce generally rests upon the idea that discovery
of these other claim files involving similar claims may
show inconsistent interpretations of policy provisions;
thus, insureds argue that inconsistent interpretations
of a policy could give rise to a waiver of estoppel de-
fense. Relying on these arguments, insureds typically
ask the courts to require the insurer to produce what
can amounrt to thousands of claim files. Although the

insurers will normally respond objecting to the un-
duly burdensome nature of the request, the stronger
legal objection is that such discovery is not reason-
ably calculated to lead to the discovery of admissible
evidence.*

The contention thar an insurer's handling of ather
similar claims may provide evidence of waiver or
estoppel ignores the elements of those defenses.
“Whiver” is an intentional relinquishmenrt of a known
right. There is nothing in other claims with other
insureds that could possibly establish such knowing
relinquishment of a right vi$ a vis rhe subjecr right,
claim, or insured. Estoppel requires representation to
the insured that the insured justifiably relies upon o
its detriment. Again, other claims not involving the
subject insured cannot contain such evidence. Thus,
it does not make sense chat a waiver or estoppel can
arise from the insurer’s handling of claims involving
other insureds. The insured would not even know
of the existence of those claims to rely upon how
the insurer handled them. Without the element of
knowledge or detrimental reliance, which is impos-
sible if the insured is unaware of the claim, there can
be no waiver ar estappel.’ Yet, an insured will often
advance these legal theories to create the illusion of
relevance. As the Federal Rules of Civil Procedure
mandate, however, the consideration of relevance also
involves a balancing of the need for the information
against the burden on the responding party.

The Federal Rules Of Civil Procedure
While courrts generally interpret the rules of discovery
liberally in favor of producing the requested informa-
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tion, the Federal Rules of Civil Procedure contain an
imporrant, and often over-looked, rule of construc-
rion.* Fed. R. Civ. P 1 requires that the rules “shall
be construed to secure the just, speedy, and inexpen-
sive determination of every action.” In fact, federal
courts have indicated that the principles of Rule 1 act
as an injunction against unbridled discovery.® This
means that “the discovery rules provide no absolute,
unharnessed right to find out every conceivable, rel-
evant fact chat opposing litigants know.”” As a result,
the scope of discovery must be tempered by the prin-
ciple that the determination of every action shall be
just, speedy, and inexpensive. The application of Rule
1 supplies an important principle that insurers can
utilize in responding to discovery requests of “other
similar claim files.” While insurers can formulate an
independent objection based upon undue burden,
Rule 1 requires the court to consider the burden on
the producing party in determining relevance. There-
fore, courts should not ignore the expense imposed
by the request when considering relevance; expense is
part of the relevance analysis.

Interpretations Of Various Courts
Florida courts have denied discovery of the claim fle
which precipitates the coverage dispute:

When the issue of insurance coverage is
unresolved and at issue in pending court
proceedings, a trial court must not order an
insurer to produce its claim files and other
work-product documents.®

At least one Florida court has denied production of
documents related to drafting, marketing, and inter-
preting of insurance policies in a coverage determina-
tion.” Given the logic of this opinion, it follows that
Florida courts would not permit discovery of “other”
claim files in a coverage dispute to aid in policy
interpretation. If evidence of policy interpretation
is not discoverable in a coverage action, it should
necessarily follow that discovery of other claim files
for the purpose of policy interpretation should be
prohibited. Moreover, in Florida insurers do not face
the prospece of having to produce discovery related
to “bad-faith” in a combined action for coverage and

“bad-faith.”"’

In Florida a “bad faich” claim does not become viable
until there has been a determinarion that coverage

exists under the policy and the insurer is liable there-
under.'" The rationale for this rule is simply that
the insurer cannot be liable for “bad faith” failure to
settle a claim when it did not fail to pay the claim.
However, this requirement of viability is not present
in some other jurisdictions. Some jurisdictions allow
a coverage and “bad-faith” action to proceed simulta-
neously, It is primarily within these jurisdictions that
courts have permitted the discovery of the insurer’s
“other claim files.”

However, returning to coverage cases, the court in
Rhone-Poulenc Rover, Inc. v. The Home Indemnity Co.,
interpreting New Jersey law in a coverage dispute,
determined that discovery of other similar claims and
policies were relevant because it could show how iden-
tical policy language was interpreted by the insurer.'
Rhbone-Ponlenc involved a declaratory action by vari-
ous policyholders seeking an order that the insurers
were obligated to defend and indemnify them for
underlying AIDS-related claims. The issues in the
case involved the interpretation of policy language.'
The policyholders sought discovery of documents
from other insureds that have faced similar claims.!
The insurers objected to production of these claim
files from non-party insureds, arguing that such in-
formation could open the “flood gates™ to discovery
of additional insurance.'”

The Rhone-Poulenc court permitted discovery of claim
files and policies from four non-party insureds. While
recognizing that the policies in question contained
standard industry-wide terms, the court nonetheless
permitred discovery of these other claim files because
they contained “almost identical allegations” as in the
present case.'® As a result, the court concluded that
how these claim files were handled would shed light
on how the policy terms were applied by the insurer."”
In so holding, the court was accepting the notion that
the interpretation of standard policy terms could be
based upon how claims of other insureds were han-
dled. In effecr, the court was permitting discovery of
extrinsic information that may show that policy terms
were applied inconsistently and were, therefore, am-
biguous. Such an approach invites insureds to search
for any other similar claims in order to argue that the
terms of the policy are ambiguous. This is in direct
contradiction to the fundamental rule of construction
that policy language should be given its plain and
ordinary meaning.
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Under the rarionale of Rbone-Ponlenc, there would be
no such thing as plain and ordinary policy language.
Indeed, even the most rudimentary terms can now
be interpreted based on whart the insurer did in other
claims. This approach casts aside all of the well-settled
rules of contract construction. Now an insured can
simply shop claim files for its desired interpreration.
Not only is this the wrong approach, bucicis in an ap-
proach that is unworkable. The slighrestinconsistency
in how another claim was handled will be usilized by
the insured to allege ambiguity. Policy language will
itself have no meaning separate and apart from how

the actual parties to the contractual agreement. Asa
result, the ruling in Rbone-Ponlenc allows an insured
rremendous latitude to search for extraneous informa-
tion in order to change the terms of a policy based
upon post-contract conduct involving an indepen-
denr and separate contract with an unrelated party.
This latitude is antithetical to fundamental contract
principles thar a contracr represents a bargained for
exchange of promises.

One line of cases permit discovery of the insured’s
“other claim files” when the issue of coverage deals

other claims were handled. Discovery will now be
focused upon whar insurer did in other claims, rather
than more appropriarely on che facts of the instant
dispute. This cannor and should not be how courts
set abour 1o incerpret policy language. The terms
and conditions of a policy are expressed in the policy
itself. These rerms and conditions are not dependent
in any way upon how the insurer conducted itself in
other claims.

Unforwunately, the Rhone-Poulenc courts failure to
squarely address the issue of ambiguirty in determin-
ing the discovery request presents the insured with
the opportunity to manipulate the scope of discovery
by alleging ambiguities in the policy as part of their
claim. Thus, even if an allegation of ambiguiry is
without merit, the insured may still be entitled 1o
discovery that has nothing to do with valid issues in
the case. Moreover, even ifa policy is considered ro be
ambiguous, it is not clear how the insured’s conduct
in other cases could even be relevant to the issues in
the dispute.

The insurer and insured are bound by a contrac-
rual arrangement. Artemprs to “interprec” the policy
through the comparison of other claims is only an
erroneous method for cthe insured to argue 2 modi-
fication of the terms and conditions of the policy.
Contracts cannor be modified except with assent of
the parties. However, in considering “other similar
claims” in determining a coverage issue, the court
is permitting a potential change in the terms of the
contract based upon the insurer’s conduct in un-
related contracts.  Setting aside for a mamenr thar
such discovery sanctions a huge fishing expedition, it
also permits the insured the ability to argue for what
amounts to a modification of a contracr based upon
something other than the course of dealing berween

with the pollurien exclusion.’® Again, critical to the
court’s consideration of whether the insurer’s “other
claim files” were discoverable was whether extrinsic
evidence could be permitted to interprer the pollurion
exclusion. This issue, of course, must be derermined
on a jurisdiction-by-jurisdiction basis. The Florida
Supreme Court has held that the pollution exclusion
is not ambiguous and extrinsic evidence should not be
permitred in its interpretation.' Thus, the principles
relied upon by the pollution exclusion line of cases
have no application in Florida. Sdill, in a dispure
about the insurer’s other claim files, invariably these
cases will be cited and relied upon by the insured. In
fact, Florida law provides that the “interpretation of
an insurance contract, including the determination
and resolution of ambiguities, is a marter of law to
be determined by the court.”™ This principle, at
least in Florida, should effectively render discovery of
the insurer’s “other claim files” irrelevant as a macter
of course. There would be no legal basis to consider
“other claim files” as extrinsic evidence would not
be admissible to interpret the policy in a coverage
dispute.

Other courts have recognized thar the insurer’s con-
ducr in other clims is of no relevance to a dispute
berween an insurer and its policyholder?' In cthese
cases, the courts appear to recognize the fact thar each
case has its own unique facts and “there are simply roo
many variables to render the information [from other
claims} relevant or meaningful.”® Many courts have
also correctly recognized that attempts by insureds to
obtain other claim files in the course of a “bad-faith”
dispute simply amounts to “an our and our fishing
expedition.”** Some courts, while expressing that
there may be some relevance to the claim files, find
that such discovery is disproportionarely burdensome
and expensive when considered in light of the issues
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in the case.” Regardless of whether the court denies
discovery of the claim files based upon considerations
of proportionality, or relevance, these decisions reflect
a better reasoned approach to resolution of the issue
then allowing insureds to cull through numerous files
under the fictional premise that they will provide evi-
dence of coverage.

Conclusion

Insurers will continue to be faced with requests for
other claim files in a coverage dispute. While some
courts have completely rejected the relevance of such
files, other courts still permit some limired discovery
of these files. However, a thorough analysis of the in-
sured’s relevance arguments, as it relates ro questions
of coverage, reveals that insureds are simply grasping
for any argument ro alter the terms and conditions of
the policy. Permitring such an attempt is inappropri-
ate on several levels, not the least of which is consider-
ation of basic conrract principles and relevancy.
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