A Call For A New Standard For

Financial Advisors

ver the last 10 years, there has
Ocertainly been a revolution among

401(k) financial advisors about
the need and concern of good fiduciary
practices for plan sponsors. The days of
401(k) financial advisors never showing
up to meet the plan fiduciaries and collect-
ing a quarterly fee are over. Advisors have
to help a plan sponsor develop a fiduciary
process in effectively managing their plan
and that goes a long way in minimizing
their plan sponsor’s liability. However, in
the scheme of things, it isn’t enough. There
is something more that’s out there and this
article will introduce to you a standard that
is a higher standard. If you decide to try to
meet that higher standard,
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sponsor effectively manage the fiduciary
standard, I think that there is a higher stan-
dard out there that advisors should strive for.

The current standard only looks at the
hood

When I take my car in for its annual in-
spection, my mechanic Ralph doesn’t just
look under the hood. Ralph looks at all as-
pects of the car because what might need
service for a car isn’t just under the hood.
If you just look under the hood, you’re not
seeing everything. A car has brakes, tires,
shocks, and a whole host of other moving
parts that can be defective and aren’t un-
der the hood. Yet financial advisors who

plan fiduciaries, yet most advisors are fo-
cused on parts of the plan that will yield the
less liability. While an IPS is necessary, it’s
not legally required. It’s a piece or a few
pieces of paper that set forth the process of
selecting and replacing plan investments.
An IPS is just a blueprint and it will do
nothing in alleviating a plan sponsor’s li-
ability in many aspects of running the plan.
An IPS and picking out funds is a neces-
sary function of a financial advisor, but it
does nothing to help a plan sponsor when
the Form 5500 hasn’t been filed on time.

Adyvisors need to stop being focused on
product
It’s 2018 and there are

I think you can augment
your services as a plan
advisor and let you stand
up among the crowd of
other financial advisors.

When Kosher isn’t Ko-
sher enough

With a name like Ary
Rosenbaum, you know
I’'m not Greek. So let me
talk about when good stan-
dards are no longer good

certain advisors who still
don’t understand their role
as plan fiduciaries. As a fi-
nancial advisor to a 401(k)
plan serving in a fiduciary
capacity, the advisor is of-
fering a fiduciary service.
That service is supposed to
minimize a plan sponsor’s
exposure as a fiduciary. A
fiduciary has the highest
duty of care, so a plan spon-
sor needs all the help they

standards because people

want better. Kosher meat is Kosher because
the animal is Kosher as stated in the To-
rah and it’s been ritually slaughtered. Yet,
almost no Orthodox Jews will eat Hebrew
National Hot Dogs. Why? There is a higher
standard of kosher meat out there called
Glatt Kosher. It’s been a development for
over 30 years now, but Glatt Kosher is con-
sidered a higher standard because some an-
imals that may have lesions on their lungs
may be kosher, but not Glatt Kosher. It’s
a higher standard of kosher for Orthodox
Jews to trust and they won’t eat just regular
kosher meat these days. I feel the same way
of the fiduciary standard that advisors have
been touting for the last 10 years. While it’s
a great standard for advisors to help a plan

hold themselves out to be fiduciaries just
seem to care about the fiduciary process of
the plan and it’s only one big component
of the fiduciary process. Most advisors fo-
cus on the development of an investment
policy statement (IPS) and the selection
and replacement of investment options.
Most advisors are also concerned about
plan expenses as well. An IPS, the selec-
tion of plan investments, and plan costs are
just some of the issues that a plan sponsor
needs to tackle to decrease their liability
exposure as plan fiduciaries. Almost all
small to medium-sized plans are too small
to get sued in a single participant lawsuit
or a class action. There are so many other
ways where a plan sponsor can be liable as

can get. Yet there are many
advisors out there that are still focused on
investment products. An index fund or the
best performing actively managed mutual
fund doesn’t help a plan sponsor properly
run their plan. I remember when Fidelity
Magellan was the best fund out there and
I assure you that a similar well-perform-
ing fund like that today, does absolutely
nothing to help a plan sponsor properly
run their plan especially when plan par-
ticipants direct their own investments and
plan sponsors can be protected from liabil-
ity for participant losses. So why just be-
ing focused on the product? Advisors that
focus too much on fund selection don’t re-
ally understand their role and I still think
most advisors out there don’t properly



handle one major compo-
nent of a daily valued 401 (k)
plans fiduciary process. - Fille
Helping Participants and
a Results-Based Outcome
When Judge Elihu Smails
meets up with Ty Webb in
the locker room in Cad-
dyshack, he can’t believe
that Ty doesn’t keep score.
So the Judge asks how Ty
measures himself against
other golfers and Ty says he
measures by height. How
can advisors properly show
a measuring tool that com-
pares themselves with other
plan advisors? They can
start by showing the results
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(DOL) deal with plan ad-
ministration. Advisors need
to realize that the selection
of a TPA is extremely im-
portant for them to survive
as the financial advisor for
the plan especially if they
made the referral for that
TPA. Advisors need to un-
derstand that cost for a TPA
is the least important factor,
what matters most is find-
ing the right TPA for the
plan sponsor. Outside of a
401(k) plan that might offer
safe harbor contributions,
I don’t think it’s wise for
advisors to refer plan spon-
sors to the two largest pay-
roll providers who dabble in

within one component of

the fiduciary process that most advisors ne-
glect: improving plan participant outcome.
Showing how the funds an advisor picks
are less expensive and better rated is all fine
and dandy, but it doesn’t really help a plan
sponsor out when participants direct their
own investment and ERISA doesn’t require
plan sponsors to guarantee a participants’
rate of return. ERISA §404(c) is supposed
to protect plan sponsors from liability, so
talking about a plan’s fund lineup or focus-
ing on the plan’s rate of return is just one
measuring stick. An advisor should focus
on improving a participant’s outcome by
increasing plan participation and providing
enough guidance to them so that they can
make an informed investment decision. I'm
an ERISA §3(16) administrator for a large
school on Long Island and I came onboard
when a new advisor was selected. Over
time, the advisor had relied on statistics
that show that he improved the participants’
outcomes under the plan. By showing the
increase in plan participation; an increase
in the salary deferral rate: a decrease of plan
assets in the default investments; and an
overall increase in participant satisfaction,
the advisor can show the plan sponsor met-
rics that show that they’re doing their job.

Offering bumper to bumper protection
Going back to the car example, it’s time
for advisors to stop just checking under the
hood and offer a bumper-to-bumper pro-
tection level of service to plan sponsors.
What does bumper-to-bumper protection?
Offering a service that helps plan sponsors
manage all aspects of the plan which would
include vetting the other plan providers, re-

viewing the work of other plan providers,
educating plan participants, and getting oth-
er plan providers such as an ERISA attorney
when the situation warrants it. I understand
that advisors will balk at the extra work,
but most advisors are doing that already.
Most plan advisors aren’t just financial ad-
visors, they are like an ombudsman, Rabbi
and Priest wrapped together. Since they are
already in position as being the closest con-
tact that a plan sponsor has, it’s important
for advisors to capitalize and show the plan
sponsors what work they’re doing in help-
ing the plan sponsor manage all aspects
of the plan. Advisors need to stop think-
ing they’re just advisors and start thinking
abut the role they serve: plan consultants.

Focusing on the TPA

It’s so amazing how many financial advi-
sors are so energetic with the fiduciary pro-
cess of the plan, but they neglect the part of
the plan that causes the most liability head-
aches for most small and medium-sized
401(k) plans: the administration part. Per-
haps many advisors think they are the star
attraction and don’t want to focus on plan
administration, but the fact is that the selec-
tion of a third party administrator (TPA) is
usually the difference between a plan spon-
sor having administration headaches and
needless penalties and not. I don’t under-
stand how an advisor can be so concerned
with the 401(k) business, but refer clients
to inferior TPAs that don’t have the exper-
tise in properly help plan sponsor adminis-
ter their plan. While plan costs and the se-
lection of plan investments are great, most
issues that pop up in an Internal Revenue
Service (IRS) and Department of Labor

plan administration as their
TPA. Advisors need to involve TPAs who
are adept at compliance testing and are cre-
ative in plan design that help plan sponsors
to maximize the use of employer contribu-
tions that will provide retirement and tax
savings to plan participants. Just checking
under the hood of a 401(k) plan by looking
at the fiduciary process neglects the admin-
istrative problems that many 401(k) plans
may face. Part of this increase bumper-to-
bumper service would include a review of
the administration of the plan and the ef-
fectiveness of the TPA in minimizing the
liability and administration headaches of
the plan sponsor. Advisors need to consider
a TPA an integral part of their process as
plan consultants, rather than just being con-
cerned at finding a TPA at the right price.
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