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UK Bribery Act Stalled

Just as the results of the UK Ministry of Justice Consultation on Guidance About
Commercial Organisations Preventing Bribery were due to be published, the Ministry of
Justice has confirmed that the UK Bribery Act will not come into force in April 2011 as
previously expected.

There has been intense business lobbying expressing concerns about uncertainty as to what
would constitute adequate procedures that would provide a defence under the Act to the strict
liability offence for commercial organisations doing business in the UK that fail to prevent
bribery by persons associated with them and the effect on British competitiveness in a time
of efforts to promote economic recovery.

Areas such as hospitality and engaging third party services have been highlighted, as well as
the uncertainty of the use of prosecutorial discretion in defining such issues. Questions
remain as to the reach of the Act’s jurisdiction and what constitutes doing business in the
UK, as well as the lack of a requirement of an “improper performance” element in respect of
the bribery of foreign officials.

The Justice Ministry has indicated that it is continuing to work on guidance to make the rules
“practical and comprehensive” for business and that the law will not come into force for
three months following the issuance of the guidance, which is expected *“in due course.”

Although there has been some talk that the Act was “rushed through” Parliament by the prior
Government, efforts to modernise the UK’ current anti-corruption laws, which date back to
the turn of the last century, have been under consideration at least since the entry into force
of the OECD Convention On Combating Bribery of Foreign Public Officials in International
Business. These discussions have been the subject of several Law Commission Reports
dating back at least to 1998.

The UK has been the subject of serious criticism by the OECD and other anti-corruption
organisations in respect of its record of enforcement and failure to modernise its anti-
corruption laws. The delay in implementing the Act has resulted in renewed criticism, with
the OECD Chairman promising consideration of such options as blacklisting UK firms.

In the meantime, the UK’s current anti-corruption laws remain in place.
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