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Disclaimers

Please read the following disclaimer s, which apply to all mater ial contained in this publicat ion, before using it .  

The mater ial in this publicat ion is provided subject  to the reader  having read the following disclaimers.

(1) The material contained in each “One-Page Summary” and the “Local Counsel Explanatory Notes” section of this publication 

has not been provided by Pillsbury Winthrop Shaw Pittman LLP (“Pillsbury”) unless otherwise stated. Instead, it has been 

provided by the law rm(s) and the person(s) /  contributor(s) indicated in such summary or notes.

(2) This publication is issued to inform Pillsbury clients and other interested parties of the current legal climate in certain 

countries and jurisdictions that may be of interest to them in relation to aircraft, and no other use of this publication or the 

material contained in this publication is permitted. The material contained herein does not constitute the legal opinion, 

business advice or other advice of Pillsbury, any other law rm or any person(s) or contributor(s) identi ed in this publication. 

The material contained in this publication is not, and should not be regarded as, a substitute for legal or business advice 

under any circumstance. 

(3) NO READER MAY RELY ON THIS PUBLICATION OR THE MATERIAL CONTAINED HEREIN AS ANY FORM OF 

LEGAL, BUSINESS OR OTHER ADVICE OR OPINION. EACH OF THE EXECUTIVE EDITORS, THE GENERAL EDITOR, 

EACH OF THE CO-EDITORS, PILLSBURY, EACH OF THE CONTRIBUTING AUTHOR(S) AND EACH OF THEIR 

RESPECTIVE LAW FIRMS, AND EACH OTHER CONTRIBUTOR TO THIS PUBLICATION EXPRESSLY DISCLAIMS 

ALL LIABILITY TO ANY PERSON WITH RESPECT TO ANYTHING DONE OR OMITTED TO BE DONE, AND WITH 

RESPECT TO THE CONSEQUENCES OF ANYTHING DONE OR OMITTED TO BE DONE, WHOLLY OR PARTLY IN 

RELIANCE UPON THE WHOLE OR ANY PART OF THE MATERIAL CONTAINED IN THIS PUBLICATION.

(4) THE MATERIAL PROVIDED IN THIS PUBLICATION IS GENERAL AND MAY NOT APPLY IN A SPECIFIC 

SITUATION. Subject to the foregoing, material provided in this publication provides a general estimate and preliminary 

indication only as to the current legal climate in relation to repossessing, deregistering and exporting aircraft from the 

country and jurisdiction(s) indicated, based on information received from local counsel in such country and/ or jurisdiction 

as of the date indicated. The actual likelihood of success for any speci c set of circumstances will depend on the particular 

facts and parties involved. READERS MUST OBTAIN ACTUAL AND UP-TO-DATE LEGAL AND OTHER PROFESSIONAL 

ADVICE IN THE RELEVANT JURISDICTION(S) WITH RESPECT TO ANY SPECIFIC SITUATION THAT MAY RELATE 

TO MATERIAL PROVIDED IN THIS PUBLICATION.

(5) THE MATERIAL PROVIDED IN THIS PUBLICATION DOES NOT REPRESENT AN EXHAUSTIVE ANALYSIS of 

all legal issues in the country and/ or jurisdiction(s) indicated relevant to nancing, leasing, repossessing, registering and 

deregistering and/ or exporting aircraft in or from such country and/ or jurisdiction. There are relevant issues not addressed 

herein and further legal, business and other professional advice in the relevant country and/ or jurisdiction(s) should be sought.

ATTORNEY ADVERTISING. Results depend on a number of factors unique to each matter. Prior results do not guarantee a similar outcome.
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Preface

World Aircraft  Repossession Index  

Third Edition

Pillsbury Winthrop Shaw Pittman LLP is pleased to publish this Third Edition of the World Aircraft Repossession 

Index.

This Third Edition builds on the success of our Second Edition and covers 31 “new” jurisdictions. In this edition we 

analyze a total of 102 popular jurisdictions worldwide in which aircraft are registered and operate. Utilizing seven 

primary criteria and a proprietary scoring methodology, this Third Edition synthesizes expert analysis provided 

by reputable local counsel and select data obtained from other third-party sources to numerically score the legal 

environment in each jurisdiction with respect to repossessing and exporting aircraft assets. 

The attorneys in Pillsbury’s global Asset Finance team are well aware of the challenges inherent in leasing and nancing 

aircraft in jurisdictions around the globe. When doing business in any location, it is advisable to understand the local 

issues that may a ect your investment. Prudent lessors and nanciers of aircraft should know in advance what issues 

they might encounter in the event they need to repossess their aircraft. Analyzing jurisdictional questionnaires from 

local counsel is often an important part of this educational process. However, reviewing narrative responses contained 

in traditional jurisdictional questionnaires and comparing them across various jurisdictions can be time consuming 

and costly. This publication represents a re nement of this process and serves as a desk-top resource. By utilizing an 

objective scoring methodology we highlight key challenges within, and di erences among, jurisdictions.

The foundation of the World Aircraft Repossession index is Pillsbury’s unique “check-box” jurisdictional questionnaire, 

the form of which can be found in the Appendix. In addition to a one-page summary for each jurisdiction, the results 

of our analysis are represented in a global rankings chart and a world map, indicating the comparative ranking that 

each jurisdiction has achieved.

The Pillsbury team has been delighted to discuss the World Aircraft Repossession Index at numerous public events 

and private meetings around the world including those hosted by the American Bar Association, Aviation Working 

Group, Euromoney, Ishka and ISTAT. The overwhelmingly positive feedback we have received is an endorsement of 

our methodology and the hours of work devoted to this publication by each local counsel participant and the Pillsbury 

team. In addition, we have found that the World Aircraft Repossession Index has proven to be a welcome addition 

to the tools available to industry participants, particularly leasing companies and nancial institutions, for analyzing 

jurisdictions at every stage of a transaction.

Please read the disclaimer on page 2 before using any of the information contained in this publication.

We gratefully acknowledge and would like to thank all of the local counsel contributors in each jurisdiction, as well 

as each of our third-party data providers, for dedicating their time and data, free of charge, to make this publication 

possible. Special thanks to Ms. Crystal Siu, a highly experienced transaction manager and prized Asset Finance 

team member, whose contributions to this publication were essential. We are most grateful to Ms. Sarah Humpleby, 

formerly of Pillsbury, who served as a co-editor of the Second Edition and who made a signi cant contribution to this 

Third Edition. We would also like to give due recognition to Mr. Dominic Pearson, formerly of Pillsbury, who created 

the World Aircraft Repossession Index and served as the general editor of the First Edition. Many thanks to you all!

J ASON P. GREENBERG 

Special Counsel |  Pillsbury Winthrop Shaw Pittman LLP 

T 213.488.7344 |  F 213.629.1033 

jason.greenberg@pillsburylaw.com 

Los Angeles, November 2018  
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Pillsbury’s global Asset Finance practice is a leader in the eld of structuring, negotiating 

and closing transactions for transportation assets, with particular emphasis on aircraft and 

other aviation equipment. For more than 65 years, we have been representing some of the 

most active international participants in the nancing of transportation assets, including 

major banks, leasing companies, airlines, investors, traders and manufacturers.

Since 2000, Pillsbury attorneys have assisted their clients 

in the nancing or re nancing of more than a thousand 

commercial and corporate jet aircraft with an aggregate 

value of more than $40 billion—and in the nancing or 

re nancing of more than 400 spare aircraft engines with 

an aggregate value of more than $2.5 billion. We have had 

important roles in all of the US, and many foreign, airline 

bankruptcies and restructurings and work closely with 

lawyers in our restructuring group on these matters. Our 

team also has signi cant experience with railroad rolling 

stock, locomotives, ships, containers and eets of land-based 

vehicles, as well as other capital assets nanced with similar 

techniques, such as oating drilling rigs, satellites, telecom-

munications and manufacturing equipment. In recent years 

we have successfully negotiated and documented Ex-Im 

Bank-supported nancings for equipment valued at more 

than $4 billion. We have also dealt with other export credit 

agencies and government-supported programs, such as 

Japan Eximbank, ECGD, COFACE and HERMES, as well 

as transactions involving the latest nancing structures 

including those involving JOLCOs and AFIC support.

Pillsbury’s Asset Finance team includes attorneys in our 

New York, London, Hong Kong, Tokyo, Los Angeles, San 

Francisco and Washington D.C. o ces who are supported 

by leading practitioners in related elds such as taxation, 

aviation regulatory, restructuring, capital markets, mergers 

and acquisitions, international trade and licensing, corporate 

aviation, insurance, accident investigations and litigation. 

Our team has extensive experience with cross-border 

nancings of transportation assets located and operated 

throughout the world and often handles large scale trans-

actions involving multiple jurisdictions. Our o ces and 

network of local law rms stand ready to assist our clients 

any place, any time. This broad-based, integrated approach 

allows us to o er a full range of legal services to all industry 

participants.

Our Asset Finance attorneys are well-known in the industry 

for their contributions to the state of the art, whether it 

is completing novel transactions, publishing articles on 

new financing techniques, sitting on standard-setting 

committees or speaking at some of the many conferences, 

seminars, workshops and other  events organized for 

the asset nance community. These contributions are 

consistently recognized by industry observers, including 

the prestigious Chambers, which has named us one of the 

leading aviation nance rms in the world. We have also 

recently received awards and accolades for our legal work 

from Jane’s Transport Finance, AirFinance Journal, Global 

Trade Review and Trade Finance. 
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Methodology and Interpretation of Results

Creating an index of this sort poses two big challenges. Firstly, in order to allow quantita-

tive-based scoring, the jurisdictional questionnaire must be crafted in a way that allows the 

questions to be e ciently and comfortably answered by local counsel in a closed-ended fashion 

without quali cation; that is, by selecting an answer from a pre-de ned set of responses (such 

as “Yes” or “No”). Secondly, having boxed-in those answers so as to allow for scoring, careful 

consideration needs then to be given to how the jurisdiction may be scored in a meaningful 

and useful manner. The rst of these challenges has been accomplished by the creation of what 

we have called the “30-Minute (Check-Box) J ur isdict ional Quest ionnaire”. The second of 

these challenges has been accomplished by generating a simple but e ective weighted scoring 

mechanism. You should read this section to understand better what the results contained in the 

one-page summaries mean, and how to interpret them.

The Pillsbury World Aircraft Repossession Index measures 

the legal environment for aircraft repossessions in each 

country or jurisdiction using seven factors (repossession, 

insolvency, der egist r at ion , expor t , judgment s and 

arbit ral awards, preferent ial liens and polit ical stability). 

Each factor is assigned a weighting in accordance with 

its relative importance, with each factor’s score and its 

weighting being used to calculate the overall score for the 

country or jurisdiction. Each factor’s score is determined 

according to several sub-factors comprising either: (a) the 

questions asked in the jurisdictional questionnaire, or (b) 

certain other information about the jurisdiction collected 

from external sources. A summary of each of the seven 

factors and their component sub-factors is presented in 

the Table on the next page and described in detail in the 

commentary below.

Overall Score and Recoverability Category. The overall 

score for each jurisdiction is expressed near the top of the 

page of each one-page summary. A score of 0% represents 

the poorest possible score and the lowest rating in terms of 

asset recoverability. In contrast, a score of 100% represents 

the best possible score and the highest rating in terms of 

asset recoverability. Additionally, each jurisdiction has 

been assigned a broader asset recoverability rating or 

category as follows: those jurisdictions whose overall score 

was 75% or higher have been assigned a “LOWER RISK” 

asset recoverability rating; those jurisdictions whose 

overall score was 50% or higher, but less than 75%, have 

been assigned a “MODERATE” asset recoverability rating; 

and nally those jurisdictions whose overall score was less 

than 50% have been assigned a “HIGHER RISK” asset 

recoverability rating.

Wor ld Map. On page 21 we have summarized the overall 

scores and asset recoverability ratings of each jurisdiction in 

the form of a world map. The green, yellow and red colorings 

represent jurisdictions whose asset recoverability ratings 

are “LOWER”, “MODERATE” and “HIGHER” respectively, 

with the ner gradient of the color indicating whether the 

jurisdiction sits at the top, middle of bottom of the range for 

that category of risk.

30-Minute (Check-Box) J ur isdict ional Quest ionnaire. 

For each country or jurisdiction covered in this index, a 

reputable local counsel completed a 30-Minute (Check-

Box) Jurisdictional Questionnaire. A copy of the pro-forma 

jurisdictional questionnaire is provided in the Appendix 

on page 222. The completed questionnaires provided the 

majority of the information used to score the jurisdictions. 

However, the Political Stability factor was determined using 

information collected from other third-party sources.

Air cr aft  Regist r at ion . In the 30-Minute (Check-Box) 

Jurisdictional Questionnaire, we asked local counsel to 

answer questions relating to the registration of the aircraft 

on the country’s aircraft register. While this information is 

not scored (as it is the characteristics of deregistration of the 

aircraft, not registration, that is most relevant), it serves two 

purposes which we hope will be of use to readers.

Firstly, it is informative in respect of whose name the aircraft 

may be registered in that jurisdiction and whether the 

interests of the owner and mortgagee may also be noted, 

either on the aircraft register, the certi cate of registration or 

on some other public register. It is also informative in respect 

of the existence of any delegation arrangements with other 

countries, such as 83bis delegation agreements pursuant 
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to Article 83bis of the Chicago Convention,1 such that an 

aircraft operating and habitually based in that country may 

be registered in another country.

Secondly, because delegation arrangements allow operating 

lessors and nanciers to mitigate against the adverse e ects 

of the local aircraft registration (and deregistration) rules by 

allowing an aircraft to be registered in another country, this 

has allowed us to blend the deregistration score of such other 

country with the scores of each of the remaining factors for 

the country in which the aircraft is habitually based. This 

blended score thus more accurately re ects the total aircraft 

repossession risk, and is presented in the one-page summary. 

Repossession  by Owner -Lessor  or  by Mor t gagee?  

We have designed the quest ions in  the 30-Minute 

(Check-Box) Jurisdictional Questionnaire in a manner 

that contemplates both repossession of an aircraft from a 

defaulting lessee under an aircraft lease, as well as repos-

session by a “mortgagee” from a defaulting owner-debtor. 

The phrase “mortgagee” when used in this publication and 

in the jurisdictional questionnaire means a person who has 

a rst priority security interest in the aircraft, and includes a 

person in the equivalent position to a mortgagee under appli-

cable local law, such as a “pledgee”, or a “chargee” holding an 

“international interest” in the airframe and aircraft engines 

1  The Convention on International Civil Aviation, signed at Chicago, on 7 
December 1944.

pursuant to the Cape Town Convention.2

Factor  1: Repossession (weight ing: 22.5%). This factor 

evaluates the owner-lessor or mortgagee’s theoretical ability 

to repossess the aircraft in a cost e ective and timely manner. 

This factor comprises the following sub-factors:

Self-help remedies. Credit was given if the local jurisdiction 

allows the owner-lessor or mortgagee to exercise so-called 

self-help remedies. “Self-help” means that the laws of the 

local jurisdiction permit an owner-lessor or mortgagee, as 

applicable, to repossess the aircraft from an uncooperative 

lessee (or debtor) without the need to obtain a court order, 

provided that it does so peaceably, without using force or 

the threat of force.

Requirement for a deposit, bond or other security in judicial 

proceedings. Credit was given if the courts of the jurisdiction 

do not typically require the owner-lessor or mortgagee, as a 

condition to obtaining a judicial order for repossession of the 

aircraft, to deposit a bond or other guarantee with the court. 

Repossession taxes and fees. Credit was given if there are no 

signi cant fees or taxes payable in order for the owner-lessor 

or mortgagee to obtain a judicial order for repossession 

2  The Convention on International Interests in Mobile Equipment 
together with Protocol to the Convention on International Interests 
in Mobile Equipment on Matters Speci c to Aircraft Equipment, each 
signed at Cape Town, South Africa, on 16 November 2001.

Table: Summary of Factor s and Sub-Factor s

WEIGHTING FACTORS SUB-FACTORS

22.5% Repossession

(1)Self-help remedies; (2)Requirement for adeposit, bondor other security in judicial proceedings; (3)
Repossession taxesandfees; (4)Speedof repossession; (5)Legal cost of repossession; (6)ASUCape
TownDiscount orQualifyingOECDStatus.

12.5% Insolvency
(1)Sophisticationof insolvencylaws; (2) Insolvencymoratorium; (3)Overreachingof thelessee’s
insolvencyestate.

10.0% Deregistration
(1)Thirdpartyderegistration rights; (2)Historical precedent of refusing toderegister; (3)Convenience
of deregistration.

10.0% Export
(1)Thirdpartyexport rights; (2)Export licensesandpermits; (3)Export feesandtaxes.

7.5%
Judgmentsand

Arbitral Awards

(1)Enforceabilityof judgments; (2)Enforceabilityof arbitral awards.

7.5% Preferential Liens

(1)Onerousandunusual preferential liens: non-possessory liens; (2)Onerousandunusual preferential
liens: ʚeet-wideliens; (3)Onerousandunusual preferential liens: liensin favor of alesseeor debtor;
(4)Government requisitionandconʙscation.

30.0% Political Stability
(1)OECDStates; (2)Sovereigncredit rating; (3)WorldJusticeProject –Ruleof Law Index2017-2018;
(4)HeritageFoundation–2018Indexof EconomicFreedom; (5)WorldEconomicForum–Global
CompetitivenessReport 2017-2018.
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of the aircraft. An example of such a tax might include a 

stamp tax payable as a condition to admitting documents 

in evidence for the purposes of repossession proceedings 

(where self-help remedies are not available). We left it 

to local counsel to determine, using their  professional 

judgement, whether they thought any such fees were signif-

icant; however, we indicated that “signi cant” fees or taxes 

would include any fees or taxes assessed on a percentage 

basis against the value of the aircraft or the sum secured by 

a mortgage, etc., but might exclude nominal fees or nominal 

taxes amounting to less than US$1,000 or its equivalent in 

the local currency of the jurisdiction.

Speed of repossession. We asked local counsel to estimate, 

on the balance of probabilities, how quickly a court order 

may be obtained for repossession of an aircraft, following 

commencement of judicial proceedings, given a choice of 

four bands: (a) less than or equal to 60 days; (b) more than 

60 days but less than or equal to 180 days; (c) more than 

180 days but less than or equal to one year; or (d) more 

than one year. Greater credit was given to the faster bands. 

In estimating the speed with which such order could be 

obtained, we asked local counsel to ignore any self-help 

remedies that may be available as an alternative means of 

repossession. We also asked local counsel to assume that: 

1. the mortgagee or  the owner-lessor  is ult imately 

successful;

2. the proceedings are contested by the lessee (or an insol-

vency practitioner or bankruptcy trustee on its behalf ), 

but are otherwise not contested by any competing 

creditor;

3. where judicial proceedings are instigated by the 

mortgagee, it has the cooperation of the owner-lessor; 

4. there is already either an English or New York judgment 

or an arbitration award ordering repossession (and that 

local counsel should select the answer that represents 

the quickest of either litigating afresh on the merits or 

enforcing such judgment or award);

5. the lessee is insolvent at the time the proceedings are 

instituted; and

6. the proceedings may either be for a preliminary (i.e. 

interim) or a nal order, whichever can be obtained the 

quickest in the local jurisdiction.

Legal cost of repossession. We also asked local counsel to 

estimate, on the balance of probabilities, the legal costs 

of obtaining a court order for repossession of an aircraft, 

following commencement of judicial proceedings, given a 

choice of four bands: (a) less than or equal to US$50,000; (b) 

more than US$50,000 but less than or equal to US$250,000; 

(c) more than US$250,000 but less than or  equal to 

US$1,000,000; or (d) more than US$1,000,000. Greater 

credit was given to the less costly bands. We asked local 

counsel to make an equivalent set of assumptions as they 

made when answering the speed of repossession question. 

In addition, we also indicated to local counsel that their 

estimate should be inclusive of all court and lawyer fees 

incurred by the owner-lessor or mortgagee, but should 

disregard any amounts that represent any potential recovery 

of those costs.

ASU Cape Town Discount or Qualifying OECD Status. Bonus 

credit was given if either or both of the following apply: (1) 

as of August 30, 2018, the country quali es for the OECD’s 

Aircraft Sector Understanding Cape Town Discount (www.

oecd.org/ tad/ xcred/ ctc.htm); and/ or (2) as of June 25, 2018 

the country is an OECD “high-income” or “zero-rated” 

country (www.oecd.org/ tad/ xcred/ cre-crc-current-english.

pdf ), with an investment grade sovereign credit rating, 

according to Standard & Poor’s (or where a Standard & Poor’s 

rating is not available, according to Moody’s, if available).

Factor  2: Insolvency (weight ing: 12.5%). This factor 

evaluates the friendliness of the jurisdiction’s insolvency 

laws from a creditor’s perspective. This factor comprises 

the following sub-factors:

Sophistication of insolvency laws. Credit was given where 

local counsel was of the opinion that the jurisdiction’s insol-

vency laws were moderately or well developed. We asked 

local counsel to restrict their analysis to insolvency law as 

it relates to the rights of a mortgagee (as a creditor) and an 

owner-lessor (as a creditor/ owner) and to take into account 

both the frequency, volume and history of case law and any 

applicable legal commentary on the subject, as well as the 

sophistication of the applicable statutes. 

Insolvency moratorium. We asked local counsel to indicate, 

under the mandatorily applicable laws of the local juris-

diction, the period during which a moratorium may be 

imposed in the event of a lessee (or debtor) insolvency /  

bankruptcy which adversely a ects the rights of the owner-

lessor (or mortgagee) to repossess an aircraft on termination 

of the leasing of the aircraft or enforcement of the mortgage. 

A choice of four bands was given: (a) less than or equal to 60 

days; (b) more than 60 days but less than or equal to 180 days; 

(c) more than 180 days but less than or equal to one year; or 

(d) more than one year or variable. We asked local counsel 

to assume that the lessee (or debtor) entity is subject to the 

mandatorily applicable insolvency /  bankruptcy laws of the 

local jurisdiction. In circumstances where, under the law of 

the local jurisdiction, more than one answer is applicable 

because the moratorium period may vary depending on 

other factors (e.g. whether or not the Cape Town Convention 

applies or some other criteria are met), local counsel was 
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asked to select the most favorable (i.e. the shortest) such 

time period, and to indicate that the answer applied only to 

limited circumstances. Greater credit was given for a shorter 

moratorium period, and additional credit was given where 

a shorter moratorium period applied in all circumstances, 

rather than only in limited circumstances. 

Overreaching of the lessee’s insolvency estate. Credit was given 

where the mandatorily applicable insolvency laws of the 

local jurisdiction did not deem the aircraft to be the lessee’s 

property and part of its bankruptcy or insolvency estate 

(notwithstanding the owner-lessor’s status as legal owner), 

in circumstances where the lessee is put into administration, 

liquidation or similar bankruptcy or insolvency process. In 

answering this question, we asked local counsel to assume 

that the lessee entity is subject to the mandatorily applicable 

insolvency /  bankruptcy laws of the local jurisdiction, and 

that the lease is a true operating lease (and not a nance or 

capital lease).

Factor  3: Deregist r at ion (weight ing: 10%). This factor 

evaluates the ease with which an owner-lessor or a mortgagee 

may deregister an aircraft registered on the country’s aircraft 

register. This factor comprises the following sub-factors:

Third party deregistration rights. Credit was given if the 

laws of the local jurisdiction and/ or the local practice of the 

aircraft register or aviation authority will honor a unilateral 

request by the owner-lessor or mortgagee to deregister the 

aircraft from the aircraft register, without the cooperation 

of the lessee. Such a request could be honored either: (a) 

pursuant to the exercise of a deregistration power of attorney 

or an “irrevocable deregistration and export authorization” 

(“IDERA”) pursuant to the Cape Town Convention granted 

in favor of the owner-lessor or mortgagee (as applicable); or 

(b) pursuant to such person’s status as an owner-lessor or 

mortgagee of the aircraft, even without any such power or 

IDERA. In answering these questions, we also asked local 

counsel to assume that:

1. the owner-lessor or mortgagee has repossessed the 

aircraft, or is seeking simultaneous repossession of the 

aircraft;

2. the leasing has terminated or that the mortgage has 

become enforceable, as applicable;

3. where any such deregistration request is made by an 

owner-lessor, it is with the consent of the mortgagee 

(if any); and

4. “cooperation of the lessee” includes a requirement 

that the original of the certi cate of registration be 

surrendered.

Historical precedent of refusing to deregister. In the event that 

laws of the local jurisdiction and/ or the local practice of the 

aircraft register or aviation authority entitle an owner-lessor 

or mortgagee to deregister an aircraft, credit was deducted if 

local counsel was aware of any instances where the aircraft 

register or aviation authority had refused to honor a request 

by the owner-lessor and/ or the mortgagee (as applicable) to 

deregister the aircraft, despite being otherwise entitled to do 

so. “Despite being otherwise entitled to do so” means that the 

owner-lessor or mortgagee, in submitting the deregistration 

request, has complied with the local law and the paperwork 

required for deregistration is otherwise in order.

Convenience of deregistration. Credit was given if, with 

respect to deregistration of an aircraft, the aircraft register 

or  aviation authority does not require the application 

forms necessary for registration, any necessary consents, 

authorizations or supporting documents to be notarized 

and/ or authenticated before it will accept and process the 

deregistration of an aircraft. “Authenticated” includes any 

requirement that a document be apostilled, consularized, 

legalized or translated.

Factor  4: Expor t  (weight ing: 10%). This factor evaluates 

the ease with which an owner-lessor or a mortgagee may 

export an aircraft habitually based in the country. This factor 

comprises the following sub-factors: 

Third party export rights. Credit was given if the laws of the 

local jurisdiction allow an owner-lessor (with the consent of 

the mortgagee, if any) or a mortgagee to unilaterally export 

the aircraft from the country without the cooperation of the 

lessee (and the owner-lessor, in the case of the mortgagee). 

We asked local counsel to assume that:

1. the owner-lessor or mortgagee has repossessed and 

deregistered the aircraft, or is seeking simultaneous 

repossession and deregistration of the aircraft;

2. the leasing has terminated or the mortgage has become 

enforceable, as applicable;

3. the owner-lessor or mortgagee has an export power of 

attorney granted in its favor; and 

4. the lessee or owner-debtor is insolvent and uncoop-

erative at the time the owner-lessor or mortgagee is 

seeking to export the aircraft from the country.

Export licenses and permits. Credit was given if an owner-

lessor or mortgagee may export the aircraft from the country 

without requiring an export license or permit. We asked local 

counsel to disregard any restrictions relating to the export 

of goods to countries subject to sanctions or with respect 

to classi ed or military equipment installed on the aircraft.

Export taxes and fees. Credit was given if there are no 
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signi cant fees or taxes payable in order for the owner-lessor 

or mortgagee to export the aircraft from the country. We 

left it to local counsel to determine, using their professional 

judgement, whether they thought any such fees were signif-

icant; however, we indicated that “signi cant” fees or taxes 

would include any fees or taxes assessed on a percentage 

basis against the value of the aircraft or the sum secured by 

a mortgage, etc., but might exclude nominal fees or nominal 

taxes amounting to less than US$1,000 or its equivalent in 

the local currency of the jurisdiction.

Factor  5: J udgments and Ar bit r al Awards (weight ing: 

7.5%). This factor evaluates the ease with which an owner-

lessor or a mortgagee may enforce a judgment or arbitral 

award in the jurisdiction without having to re-litigate the 

case on its merits. This factor comprises the following 

sub-factors:

Enforceability of judgments. Credit was given if the courts 

of the jurisdiction will recognize and enforce either: (a) a 

judgment rendered by a New York state or US federal court 

sitting in New York; or (b) a judgment rendered by an English 

court, without the case being re-examined on its merits. 

“Enforcement” means the enforcement of money awards only 

(and not injunctive or any other type of non-monetary relief ). 

We also indicated to local counsel that “without the case 

being re-examined on its merits” meant that enforcement 

would only be subject to the satisfaction of one or more of 

the following threshold conditions (and would not be subject 

to any other additional conditions):

1. the court rendering the judgment must have had 

jurisdiction over the defendant and has obtained such 

jurisdiction in a way that is compatible with the laws of 

the local jurisdiction;

2. the judgment of the rendering court must have been 

nal and conclusive and not subject to appeal;

3. the judgment must have been given on the merits of the 

case (and, for example, must not have been obtained by 

way of “judgment in default”);

4. the judgment must not have been obtained by fraud;

5. the judgment must not be incompatible with the public 

policy of the local jurisdiction;

6. the judgment must not contradict another judgment 

rendered by a court in the local jurisdiction; and/ or

7. in the case of a judgment rendered by an English court, if 

the country is a sister EU member state, any of the condi-

tions or exceptions permitted by the “recast” Brussels 

Regulation (Council Regulation (EU) 1215/ 2012).

Additionally, we made clear that a requirement for reci-

procity of recognition/ enforcement by a New York or 

English court (as applicable) is NOT a permitted threshold 

condition, unless it can be said with reasonable certainty 

that on a general basis (rather than on a case by case basis) 

such reciprocity requirement will be satis ed with respect 

to any such New York or English court judgment (because, 

for example, a reciprocal enforcement treaty exists).

Enforceability of arbitral awards. Credit was given if the 

country has adopted the 1958 Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards (the New 

York Convention) and the courts of the local jurisdiction 

recognize and enforce a decision of an arbitrator. We asked 

local counsel to assume that a court in the local jurisdiction 

would be entitled to refuse enforcement of the arbitral award 

based on one of the exceptions and carve-outs enumerated 

in the New York Convention.

Factor  6: Preferent ial Liens (weight ing: 7.5%). This factor 

evaluates the status of any onerous or unusual non-con-

sensual preferential liens and requisition risks which could 

be imposed by the laws of the local jurisdiction and which 

may adversely a ect an owner-lessor’s or mortgagee’s rights 

to the aircraft. “Preferential lien” means a lien that would 

take priority over the owner/ lessor’s ownership and/ or 

a mortgagee’s secured creditor rights in the aircraft, and 

“non-consensual” means that it arises by operation of law and 

not by agreement between a person with rights in the aircraft 

and the lien-holder. This factor comprises the following 

sub-factors:

Onerous and unusual preferential liens—non-possessory liens. 

Credit was given if the laws of the local jurisdiction do not 

provide for any non-consensual preferential non-possessory 

liens over aircraft that could arise in favor of a repairer /  

mechanic or a landlord /  hangar-keeper.

Onerous and unusual preferential liens— eet-wide liens. Credit 

was given if the laws of the local jurisdiction do not provide 

for any “ eet-wide” non-consensual preferential liens or 

equivalent rights or rights of detention over aircraft that 

could arise in favor of third parties not requiring any form of 

registration. A “ eet-wide” lien means a lien that has arisen 

as a result of unpaid amounts attributable to a particular 

aircraft in an operator’s eet, but has attached or is capable 

of attaching to any other aircraft in that operator’s eet (i.e. 

any other aircraft operated by that operator), regardless of 

the fact that the owners of such aircraft may be di erent.

Onerous and unusual preferential liens—liens in favor of a 

lessee or debtor. Credit was given if the laws of the local juris-

diction do not provide for any non-consensual preferential 

liens or equivalent rights or rights of detention over aircraft 

that could arise in favor of a lessee or debtor (i.e. not a third 

party) not requiring any form of registration. An example 
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of such lien might include a non-consensual preferential 

lien over the aircraft arising by operation of law in favor 

of a lessee in circumstances where the lessee has a valid 

counterclaim against the owner-lessor.

Government requisition and con scation. Credit was given if 

the laws of the local jurisdiction do not allow the government 

to requisition or con scate an aircraft without needing to pay 

the owner reasonable compensation. We asked local counsel 

to disregard government requisition or con scation of the 

aircraft in circumstances where there has been a violation of 

any drug-tra cking laws or other criminal o enses.

Factor  7: Polit ical Stability (weight ing: 30%). This factor 

evaluates, predominantly, the adherence by the jurisdiction 

to the rule of law, by reference to a number of rule of law 

indices and other approximate measures, and should be 

helpful in determining the ease with which the theoretical 

legal rights available to an owner-lessor or mortgagee may 

be enforced in practice. This factor comprises the following 

sub-factors:

OECD status. Credit was given if the country is an OECD 

“high-income” or “zero-rated” country according to the 

OECD’s “country risk” classi cation system (see further, 

www.oecd.org/ tad/ xcred/ cre-crc-current-english.pdf ).

Sovereign credit rating. Credit was given to countries with 

an investment grade sovereign credit rating, according to 

Standard & Poor’s (or where a Standard & Poor’s rating is 

not available, according to Moody’s, if available). 

World Justice Project – Rule of Law Index (2017-2018). 

Greater credit was given to countries with higher scores 

on the following measures: “Absence of Corruption”, 

“Open Government”, “Regulatory Enforcement” and “Civil 

Justice” (see further, worldjusticeproject.org/ our-work/

wjp-rule-law-index).

Heritage Foundation – 2018 Index of Economic Freedom. 

Greater credit was given to countries with higher scores on 

the following measures: “Property rights” and “Government 

Integrity” (see further, www.heritage.org/ index/ ).

World Economic Forum – Global Competitiveness Report 

2017-2018. Greater  credit was given to countries with 

higher scores on the following measures: “Property rights”, 

“Irregular payments and bribes”, “Judicial independence”, 

“Favoritism in decisions of government o cials”, “E ciency 

of legal framework in settling disputes”, “E ciency of legal 

framework in challenging regulations” and “Transparency 

of government policymaking” (see further, reports.weforum.

org/ global-competitiveness-index-2017-2018/ ).

In the event that there is no data on the country in either 

one or two of the rule of law indices, each such index is 

ignored for scoring purposes without any negative e ect 

on that country’s aggregate score for this factor. In the rare 

event that there is no data on the country in all three of the 

indices, then the Political Stability factor is ignored in its 

entirety and a note is made on the one-page summary for 

that country (and in the Summary of Scores table beginning 

on page 18) indicating that no such data is available.
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Summary of Scores

Summarized in the table below are the overall scores for each jurisdiction analyzed in this 

publication, together with a breakdown of the scores for each factor. The table has been 

sorted in descending order of overall score, with the highest scoring country at the top and 

the lowest scoring country at the bottom.

Weighting: (22.5%) (12.5%) (10.0%) (10%) (7.5%) (7.5%) (30.0%)

Country Repo. Insolvency Dereg. Export Judg. / Arb. Pref. Liens Pol. Stab. TOTAL

A a 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% NoData 100.0%

C aca 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% NoData 100.0%

sa ma 100.0% 90.0% 100.0% 100.0% 100.0% 100.0% NoData 98.2%

n w Z aa 100.0% 90.0% 100.0% 100.0% 100.0% 100.0% 94.4% 97.1%

A a a 100.0% 90.0% 100.0% 100.0% 100.0% 75.0% 99.2% 96.6%

u s a 96.4% 90.0% 100.0% 100.0% 100.0% 100.0% 94.4% 96.3%

n a 82.1% 100.0% 100.0% 100.0% 100.0% 100.0% 100.0% 96.0%

Ca a a 96.4% 90.0% 100.0% 100.0% 100.0% 75.0% 99.2% 95.8%

d a k 92.9% 90.0% 80.0% 100.0% 100.0% 75.0% 99.2% 93.0%

b a 95.0% 60.0% 100.0% 100.0% 100.0% 100.0% NoData 91.3%

s ap 92.9% 90.0% 100.0% 25.0% 100.0% 100.0% 100.0% 89.6%

ic a 85.7% 90.0% 100.0% 100.0% 100.0% 75.0% 85.7% 89.4%

u K 89.3% 60.0% 100.0% 100.0% 100.0% 75.0% 94.4% 89.0%

Ca a i a 95.0% 90.0% 80.0% 100.0% 100.0% 50.0% NoData 88.4%

i a 96.4% 80.0% 100.0% 100.0% 100.0% 50.0% 84.7% 88.4%

b V i a 100.0% 60.0% 60.0% 100.0% 100.0% 100.0% NoData 87.1%

g a 71.4% 100.0% 60.0% 75.0% 100.0% 100.0% 100.0% 87.1%

g 64.3% 90.0% 80.0% 100.0% 100.0% 50.0% NoData 86.8%

F a 78.6% 90.0% 60.0% 75.0% 100.0% 100.0% 94.4% 85.8%

J 95.0% 60.0% 80.0% 100.0% 100.0% 75.0% NoData 85.7%

spa 89.3% 70.0% 80.0% 100.0% 100.0% 100.0% 79.0% 85.5%

i a 85.7% 100.0% 80.0% 75.0% 100.0% 75.0% 83.7% 85.5%

A a 71.4% 80.0% 100.0% 50.0% 100.0% 100.0% 92.9% 83.9%

ma a 96.4% 100.0% 80.0% 75.0% 100.0% 75.0% 68.9% 83.5%

sw z a 71.4% 80.0% 60.0% 75.0% 100.0% 75.0% 100.0% 82.7%

P a 82.1% 90.0% 80.0% 75.0% 100.0% 75.0% 73.4% 80.4%

n wa 85.7% 80.0% 40.0% 75.0% 100.0% 25.0% 100.0% 80.2%

Fa c 85.7% 60.0% 20.0% 75.0% 100.0% 100.0% 93.7% 79.4%

sw 75.0% 70.0% 20.0% 75.0% 100.0% 75.0% 100.0% 78.3%

h K 64.3% 60.0% 100.0% 100.0% 100.0% 50.0% 83.3% 78.2%

Cz c r p c 82.1% 90.0% 40.0% 75.0% 100.0% 50.0% 82.1% 77.1%

b 82.1% 70.0% 20.0% 50.0% 100.0% 50.0% 93.7% 73.6%
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Weighting: (22.5%) (12.5%) (10.0%) (10%) (7.5%) (7.5%) (30.0%)

Country Repo. Insolvency Dereg. Export Judg. / Arb. Pref. Liens Pol. Stab. TOTAL

C 64.3% 100.0% 40.0% 50.0% 100.0% 50.0% 86.5% 73.2%

e a 67.9% 60.0% 60.0% 0.0% 100.0% 100.0% 93.7% 71.9%

F c P a 80.0% 60.0% 20.0% 75.0% 100.0% 100.0% NoData 71.4%

n wCa a 80.0% 60.0% 20.0% 75.0% 100.0% 100.0% NoData 71.4%

l a a 75.0% 60.0% 0.0% 100.0% 100.0% 75.0% 73.0% 69.4%

i a 75.0% 90.0% 0.0% 100.0% 100.0% 75.0% 58.7% 68.9%

Japa 42.9% 60.0% 20.0% 75.0% 100.0% 100.0% 88.9% 68.3%

K a(r p c f) 57.1% 60.0% 0.0% 75.0% 100.0% 100.0% 80.6% 67.0%

K a 67.9% 90.0% 100.0% 100.0% 100.0% 75.0% 22.8% 66.5%

s v a 67.9% 60.0% 0.0% 75.0% 100.0% 75.0% 74.4% 65.7%

C ar ca 57.1% 60.0% 80.0% 50.0% 100.0% 100.0% 57.1% 65.5%

P a 50.0% 60.0% 40.0% 75.0% 100.0% 100.0% 67.1% 65.4%

s vaka 82.1% 100.0% 0.0% 75.0% 100.0% 50.0% 52.0% 65.3%

tawa (r p c f C a) 42.9% 80.0% 0.0% 100.0% 66.7% 100.0% 75.5% 64.8%

g c 42.9% 80.0% 80.0% 100.0% 100.0% 75.0% 45.4% 64.4%

i a 85.7% 90.0% 100.0% 75.0% 33.3% 25.0% 39.9% 64.4%

s Af ca 50.0% 100.0% 80.0% 25.0% 100.0% 100.0% 48.4% 63.8%

h a 75.0% 70.0% 40.0% 100.0% 100.0% 50.0% 41.7% 63.4%

ma 46.4% 60.0% 100.0% 50.0% 100.0% 75.0% 57.7% 63.4%

Pa a a 57.1% 90.0% 80.0% 100.0% 33.3% 100.0% 37.3% 63.3%

C a 57.1% 90.0% 100.0% 75.0% 33.3% 50.0% 48.4% 62.4%

n a 75.0% 90.0% 100.0% 75.0% 100.0% 50.0% 14.9% 61.3%

Pak a 67.9% 60.0% 100.0% 100.0% 100.0% 100.0% 11.7% 61.3%

r wa a 67.9% 60.0% 20.0% 50.0% 100.0% 75.0% 57.1% 60.0%

u A a e a 21.4% 60.0% 80.0% 50.0% 100.0% 50.0% 77.8% 59.9%

taj k a 75.0% 70.0% 80.0% 50.0% 100.0% 50.0% 30.1% 58.9%

maa a 64.3% 20.0% 40.0% 100.0% 100.0% 0.0% 65.3% 58.0%

C a a 42.9% 80.0% 40.0% 75.0% 100.0% 75.0% 39.7% 56.2%

maca 32.1% 80.0% 40.0% 75.0% 100.0% 100.0% 40.0% 55.7%

l a va 75.0% 20.0% 0.0% 50.0% 100.0% 75.0% 59.7% 55.4%

J a 50.0% 50.0% 80.0% 50.0% 33.3% 75.0% 53.2% 54.6%

A a 39.3% 90.0% 80.0% 50.0% 100.0% 75.0% 27.2% 54.4%

b az 46.4% 100.0% 80.0% 25.0% 100.0% 50.0% 31.5% 54.2%

o a 57.1% 20.0% 80.0% 75.0% 33.3% 75.0% 48.0% 53.4%

n pa 75.0% 30.0% 40.0% 25.0% 33.3% 100.0% NoData 53.0%

C d' v 46.4% 80.0% 100.0% 75.0% 100.0% 50.0% 12.5% 52.9%

m cc 53.6% 60.0% 40.0% 50.0% 100.0% 50.0% 42.9% 52.7%

m za q 46.4% 90.0% 80.0% 75.0% 100.0% 75.0% 7.1% 52.5%

P pp 32.1% 60.0% 80.0% 75.0% 100.0% 75.0% 29.8% 52.3%
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Weighting: (22.5%) (12.5%) (10.0%) (10%) (7.5%) (7.5%) (30.0%)

Country Repo. Insolvency Dereg. Export Judg. / Arb. Pref. Liens Pol. Stab. TOTAL

na a 46.4% 90.0% 0.0% 75.0% 66.7% 75.0% 38.8% 51.5%

Fj 78.6% 50.0% 0.0% 100.0% 100.0% 50.0% 20.0% 51.2%

Pap an w g a 57.1% 90.0% 100.0% 75.0% 66.7% 50.0% 0.0% 50.4%

ba a 57.1% 20.0% 80.0% 75.0% 100.0% 100.0% 9.9% 48.8%

m c 50.0% 90.0% 0.0% 25.0% 100.0% 100.0% 29.4% 48.8%

t k 53.6% 60.0% 40.0% 75.0% 33.3% 75.0% 31.3% 48.6%

ba a 42.9% 80.0% 20.0% 25.0% 33.3% 75.0% 53.6% 48.3%

e pa 64.3% 50.0% 60.0% 100.0% 0.0% 75.0% 15.7% 47.0%

Az aja 60.7% 20.0% 0.0% 100.0% 100.0% 25.0% 38.3% 47.0%

V a 57.1% 50.0% 80.0% 50.0% 33.3% 75.0% 20.2% 46.3%

m a a 40.0% 0.0% 100.0% 50.0% 33.3% 75.0% NoData 45.9%

Kazak a 42.9% 50.0% 80.0% 50.0% 33.3% 25.0% 42.1% 45.9%

s l a ka 57.1% 40.0% 80.0% 25.0% 100.0% 50.0% 19.4% 45.4%

uk a 71.4% 50.0% 40.0% 25.0% 100.0% 50.0% 16.5% 45.0%

r a a 39.3% 60.0% 0.0% 25.0% 100.0% 50.0% 48.4% 44.6%

g a 39.3% 60.0% 0.0% 25.0% 33.3% 75.0% 54.6% 43.3%

b va 57.1% 60.0% 80.0% 75.0% 33.3% 50.0% 3.6% 43.2%

i a 21.4% 40.0% 0.0% 75.0% 100.0% 50.0% 48.6% 43.2%

P 35.7% 60.0% 20.0% 25.0% 100.0% 75.0% 30.8% 42.4%

sa A a a 50.0% 20.0% 0.0% 25.0% 33.3% 75.0% 56.1% 41.2%

r a 21.4% 100.0% 20.0% 25.0% 33.3% 100.0% 30.2% 40.9%

e sava 50.0% 20.0% 40.0% 75.0% 100.0% 50.0% 14.3% 40.8%

ec a 50.0% 30.0% 60.0% 25.0% 100.0% 100.0% 7.9% 40.9%

b a a 7.1% 20.0% 20.0% 75.0% 100.0% 75.0% 38.5% 38.3%

m a 46.4% 20.0% 20.0% 50.0% 33.3% 100% 26.2% 37.8%

g a aa 35.7% 50.0% 0.0% 75.0% 100.0% 50.0% 15.3% 37.6%

d ca r p c 21.4% 20.0% 40.0% 75.0% 100.0% 50.0% 21.6% 36.6%

t a a 35.7% 60.0% 20.0% 25.0% 33.3% 75.0% 27.4% 36.4%

s a 25.0% 20.0% 80.0% 75.0% 33.3% 75.0% 14.7% 36.2%

e p 21.4% 20.0% 80.0% 75.0% 33.3% 50.0% 14.9% 33.5%

Pa a a 14.3% 60.0% 0.0% 50.0% 33.3% 25.0% 6.1% 21.9%
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World Map

Thisworldmapsummarizestheoverall scoresandasset recoverability ratingsfor each jurisdiction. The
green, yellowandredcoloringsrepresent jurisdictionswhoseasset recoverability ratingsare“LOWER
RISK,” “MODERATE,” or “HIGHERRISK” respectivelywith theʙner gradient of thecolor indicatingwhether
thejurisdictionsitsin thetop,middleor bottomrangeof that category.
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ARTICLE

Of Swords and Shields: The Role and Limits of 
Courts in the Enforcement of the Cape Town 
Convention’s Substantive Repossession Remedies*

by Mark N. Lessard, Paul P. Jebely, Je rey Wool**

The Cape Town Convention and its Aircraft Protocol (the ‘CTC’) create a system whereby courts having jurisdiction over the 

territory where an object is located can be used as a ‘sword’ to obtain speedy repossession of mobile assets, but cannot be used as a 

‘shield’ to delay or frustrate such repossession activity, especially on the basis of national law principles that are inconsistent with 

the CTC. Improper shielding actions can arise in particular from (1) a failure by courts to enforce the Convention’s substantive 

remedies (including the issuance of blocking or injunctive orders contrary to the Convention) or (2) the improper application 

of the Convention’s jurisdictional rules. This is not to say that the CTC overrides all national laws (although it does override 

national law on matters within its scope), or that the CTC does not contain any debtor protections (which it does; see, for example, 

the obligation to exercise remedies in a commercially reasonable manner as will be discussed below). Nor does this mean that 

a creditor should always win in any repossession case brought under the CTC. Instead, we are deploying this formulation to 

emphasize that the CTC creates a state responsibility (applicable through the relevant state’s judiciary) to adjudicate matters 

consistent with CTC jurisdictional rules and to provide creditors with the substantive remedies and protections intended by the 

treaty text, state declarations and party agreements.

Int r oduct ion

The Cape Town Convention on International Interests in 

Mobile Equipment (the ‘Convention’) and its related Aircraft 

Protocol (the ‘Aircraft Protocol’) signed on 16 November 2001 

(together, the ‘CTC’)1 form an international treaty designed 

to promote the cross-border nancing of aircraft. The CTC 

mitigates jurisdictional risk around the ability to immobilize, 

recover and redeploy aircraft speedily in a default situation, 

including on insolvency, with a framework that centers on 

the ‘international interest’. Following contractual default, 

the CTC o ers creditors2 holding an international interest 

two key substantive repossession remedies: non-judicial 

*    ©2018 The Author(s). Scheduled to be published in the upcoming 
edition of the Cape Town Convention Journal. This is an Open Access 
article distributed under the terms of the Creative Commons Attribution 
License (http:// creativecommons.org/ licenses/ by/ 4.0/ ), which permits 
unrestricted use, distribution, and reproduction in any medium, 
provided the original work is properly cited.

**  Mr. Lessard and Mr. Jebely are Executive Editors of the World Aircraft 
Repossession Index. Their biographies can be found on Page 7. Their 
collaborator Mr. Wool is secretary general of the Aviation Working 
Group, professor of global business law, University of Washington, 
and an associate faculty member, University of Oxford. He is also the 
executive director of the Cape Town Convention Academic Project, the 
general editor of the Cape Town Convention Journal, and the chair of 
the Advisory Board to the International Registry (Aircraft Protocol).

1   Convention on International Interests in Mobile Equipment and Protocol 
to the Convention on International Interests in Mobile Equipment on 
Matters Speci c to Aircraft Equipment, each adopted in Cape Town, 16 
November 2001.

2   For purposes of this article, ‘creditor’ refers to a chargee, conditional 
seller or lessor as the context requires.

remedies (also known as ‘self-help’)3 and advance judicial 

relief pending final determination.4 These r ights and 

remedies are sui generis in that they arise from the CTC and 

are ontologically independent of national law.

Implementation of the CTC at the executive and legislative 

levels has been relatively successful to date,5 and we are 

entering a period of judicial implementation of the treaty’s 

substantive remedies, which are now being tested in national 

courts. This is because the CTC system, like other private 

commercial law treaties, does not contain an independent 

dispute resolution mechanism.6 Instead, creditors must rely 

on national courts for the practical realization of the CTC 

bene ts. This can lead to an inconsistent application of the 

CTC’s principles in di erent jurisdictions.

Because the treaty is not an all-encompassing commercial 

code, the relationship between its international substantive 

3   These may be remedies of a chargee under Article 8(1)(a) or of a lessor 
or conditional seller under Article 10(a).

4   Article 13(1)(a)-(c) and Aircraft Protocol, Article X.
5   Since 2006, 84 countries and the European Union have signed the 

treaty and 73 countries and the European Union have rati ed the treaty. 
The number of registered international interests has been increasing 
steadily every year, with over 30,000 international interests (including 
prospective international interests) registered annually since 2013.  
Because of the declaration system, not all rati cations are equal. 
The OECD keeps a list of countries that have made the qualifying 
declarations, and have implemented the CTC, thus entitling them to a 
discount on export credit nancing.

6   Needless to say the establishment of an international commercial court 
would have gone far beyond the original intent of the treaty and have 
been highly impractical in every sense.
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law provisions and otherwise applicable national law remains 

critical.7 Where a matter is not expressly addressed by the 

CTC, the treaty itself resorts to gap- lling through ‘general 

principles,’ both explicit and implicit—on which the CTC 

is based—before turning to domestic law.8 The CTC also 

contains jurisdictional rules, which are intended to override 

the private international law principles that a court seized of 

a matter normally would apply to determine which national 

courts have jurisdiction to hear CTC cases and enforce the 

substantive rights created by the CTC. CTC gap- lling and 

jurisdictional rules are essential to the core purpose of the 

treaty: to allow for speedy and predictable repossession of 

mobile assets following default.

Early cases have shown that some courts are either not su -

ciently aware of the CTC and its applicability (sometimes 

from omissions in the pleadings submitted) or otherwise 

su er from institutional bias in favor of pre-CTC national 

law. These instances are, in the best case, inconsistent with 

the core notion that the CTC takes precedence over national 

law9 and often place contracting states in violation of interna-

tional law.10 In order to help elucidate and avoid the pitfalls 

of misapplication, this article examines ways in which 

courts may erroneously thwart CTC remedies by reference 

to national con icts rules or national substantive law. In 

7   See Karl F Kreuzer, ‘Jurisdiction and Choice of Law Under the Cape 
Town Convention and the Protocols Thereto’ (2013) 2(1) CTCJ  149 
on complementarity of CTC system with certain national substantive 
and procedural rules. However, this is always subject to the absence of 
con ict with the terms of the CTC.

8   See Article 5 of the Convention, which mandates reference to the 
general principles on which the CTC is based, in order to promote 
uniformity and predictability in the application of the CTC, as well 
as its international character; Roy Goode, O cial Commentary on 
the Convention on International Interests in Mobile Equipment and 
Protocol thereto on Matters Speci c to Aircraft Equipment (3rd edn, 
UNIDROIT 2013) (the ‘O cial Commentary’); Je rey Wool and Andrej 
Jonovic, ‘The Relationship Between Transnational Commercial Law 
Treaties and National Law – A Framework as Applied to the Cape Town 
Convention’ (2013) 2(1) CTCJ  65, 74-75 (articulating general principles).

9   See Wool and Jonovic (n 8) 70-80 on penumbra theory; Brian F. 
Havel and John Q. Mulligan, ‘The Cape Town Convention and The 
Risk of Renationalization: A Comment in Reply to Je rey Wool and 
Andrej Jonovic’ (2014) 3(1) CTCJ  81. Havel and Mulligan describe 
‘renationalization’ as the process by which domestic institutions – 
including judges, administrative agencies, and regulatory bodies – 
erode the uniformity of transnational commercial treaties by reverting 
to local law when interpreting and enforcing such treaties. According 
to the authors, the CTC presents a particular risk of renationalization 
because it touches on areas of law that are typically the subject of 
elaborate and well-established domestic legal and regulatory regimes 
(eg registration, insolvency). Moreover, it does not provide for a 
dedicated international tribunal with authority to adjudicate disputes, 
but rather leaves interpretation and enforcement to local institutions 
that might be unfamiliar with the tenets of the CTC.

10  See Havel (n 9) on risk of renationalization, referencing Joost Pauwelyn 
and Manfred Elsig, ‘The Politics of Treaty Interpretation: Variations 
and Explanations Across International Tribunals’ in J  Duno  and M 
Pollack (eds) International Law and International Relations: Taking 
Stock (CUP 2013) 447 on the default reliance of some treaties on 
national judicial systems or regulatory agencies. The issue of general 
non-compliance with treaty terms and the consequences under public 
international law are beyond the scope of this article.

de ning the proper role and limits of courts by reference 

to speci c examples, we hope to contribute to better and 

more uniform enforcement of CTC rights. Nevertheless, 

much work remains in promoting uniform CTC analysis 

and creating precedent.

While this article focuses on CTC repossession rights, the 

principles herein apply more generally to court proceedings 

involving other substantive CTC rights, including those 

relating to deregistration, export or sale of aircraft equipment.

Thesis and Out line

This paper seeks to explore the proper role and limits of 

courts in the context of the CTC’s substantive repossession 

remedies. We will argue that the CTC, where supported 

by contracting state declarations and party intent in their 

contractual agreements, creates a system whereby courts 

having jurisdiction over the territory in which an object is 

located can be used as a ‘sword’ to obtain speedy possession 

of that object, but cannot be used as a ‘shield’ to delay that 

repossession activity.

While courts will be more likely to err in their application 

of the CTC if it has not been properly implemented under 

national law, the proper legislative and regulatory imple-

mentation of the CTC is beyond the scope of this paper. 

We instead focus on the actions that a court can take (or 

refuse to take) that would improperly shield a debtor from 

otherwise enforceable CTC remedies, e ectively putting a 

country in violation of its international legal obligations. Such 

shielding actions typically arise from either (1) a failure by 

courts to enforce the CTC’s substantive remedies (including 

the issuance of blocking or injunctive orders contrary to the 

CTC) or (2) the improper application of the CTC’s jurisdic-

tional rules. Examples of a failure to enforce treaty remedies 

might include: ignoring express treaty remedies that require 

time-bound and/ or non-discretionary court action, or adding 

restrictions to these based on national law; construing the 

substantive elements of the treaty in an unintended narrow 

manner; or turning to local substantive or procedural provi-

sions in a manner that undermines the intent of the CTC. 

Examples of improper application of jurisdictional rules might 

include: claiming jurisdiction over a dispute contrary to treaty 

provisions or refusing to accept jurisdiction on the basis of 

national con ict-of-laws rules contrary to treaty provisions.

We will rst describe our proposed sword/ shield theory 

followed by an overview of the CTC’s judicial and non-ju-

dicial repossession remedies. Next, we will examine the key 

jurisdictional CTC provisions applicable to these remedies, 

focusing on the manner in which these are intended to 

override certain aspects of national law and analyzing a 

recent case that we believe to be inconsistent with the CTC. 

We will then explore the role and limits of courts in the 


