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New Jersey Conforms Its Overtime Regulations with the FLSA, 
But Forgets to Retain Its “Inside Sales” Exemption 

October 24, 2011

On September 6, the New Jersey Department of Labor and Workforce Development (NJDOL) enacted 
new regulations that conform the executive, administrative, professional, outside salesperson, and highly 
compensated exemptions under New Jersey’s Wage and Hour Law with the same exemptions under the 
federal Fair Labor Standards Act (FLSA). The NJDOL did so by repealing its old version of its “white 
collar” exemptions and adopting a new regulation that simply incorporates by reference into the New 
Jersey regulations the “white collar” exemptions found in the United States Department of Labor 
regulations at 29 C.F.R. Part 541. That change was generally considered good news for employers—
with one exception.

Although well intended, the NJDOL’s repeal of the prior regulations has had what the NJDOL recently 
acknowledged was an “unintended consequence.” Specifically, the repealed New Jersey rules included a 
so-called “inside sales” exemption that exempted from overtime any employee whose primary duty 
consists of sales activity, and who receives a regular weekly rate of pay of at least $400, and at least 
50% of his or her compensation from commissions—an exemption missing from the federal regulations. 
The NJDOL has recognized this error and has announced its intention to engage in additional 
rulemaking to readopt the inside sales exemption under the applicable regulations; however, that could 
take several months. 

Employers that rely on New Jersey’s “inside sales” exemption in their classification of employees as 
exempt from overtime should follow the NJDOL’s actions closely. Such employers should also consider 
possible risk-mitigation strategies, and should take into account arguments that there remains no 
entitlement to overtime for employees who fit within the inadvertently repealed inside sales exemption 
during the period prior to regulatory readoption. 

If you have any questions concerning the information discussed in this LawFlash, please contact any of 
the following Morgan Lewis attorneys:

Princeton
Rene M. Johnson 609.919.6607 rjohnson@morganlewis.com
Thomas A. Linthorst 609.919.6642 tlinthorst@morganlewis.com
Richard G. Rosenblatt 609.919.6609 rrosenblatt@morganlewis.com
James P. Walsh, Jr. 609.919.6647 jwalsh@morganlewis.com
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About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal 
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers 
USA 2011. We represent clients across the United States in a full spectrum of workplace issues, 
including drafting employment policies and providing guidance with respect to employment-related 
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance, 
whistleblower claims, labor-management relations, immigration, occupational safety and health matters, 
and workforce change issues. Our international Labor and Employment Practice serves clients 
worldwide on the complete range of often complex matters within the employment law subject area, 
including high-level sophisticated employment litigation, plant closures and executive terminations, 
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and 
collective matters, workplace investigations, data protection and cross-border compliance, and pensions 
and benefits. 

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com. 
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