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A proposal to change the tax treatment of carried interests was included in the Obama
Administration’s 2012 Revenue Proposals. Unlike proposals introduced by the Treasury
in the past, which would have been applicable to all partnerships, this iteration is limited
to carried interests in an “investment partnership.” The proposal defines an “investment
partnership” as a partnership in which a majority of its assets are investment-type
assets (i.e., certain securities, real estate, interests in partnerships, commodities, cash
or cash equivalents, or derivative contracts with respect to those assets) and over half
of the contributed capital is from partners in whose hands the partnership interests
constitute property held for the production of income. The operative rules of the
Treasury’s proposal are similar to those of the carried interest legislation introduced by
Max Baucus on September 16, 2010 (which was not enacted), and would significantly
change the way in which carried interests are taxed.

The proposal introduced by the Treasury.

The Treasury’s explanation of this proposal.

The Administration has been proposing to raise the tax on carried interest over the past
several years. Given that history, it seems unlikely that this latest proposal will become
law. However, perhaps passage now is more likely than in the past because of the
narrower scope of the proposal and the ongoing debt limit negotiations.

This advisory is a publication of Davis Wright Tremaine LLP. Our purpose in publishing this advisory is to
inform our clients and friends of recent legal developments. It is not intended, nor should it be used, as a
substitute for specific legal advice as legal counsel may only be given in response to inquiries regarding
particular situations.
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