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SEC Staff Updates Guidance on Use of Non-GAAP
Financial Measures

On Tuesday May 17, 2016, the staff of the SEC’s Division of Corporation Finance issued new
C&Dls relating to Regulation G (which governs use of non-GAAP financial measures in public
disclosures generally) and Item 10(e) of Regulation S-K (which governs use of non-GAAP
financial measures in filings with the SEC and, in part, earnings releases).

These interpretations are the latest development in a recent resurgence of concern about the
misuse of non-GAAP financial measures reflected in statements by SEC Chair Mary Jo White
and members of the SEC staff as well as in prominent press articles. Companies should expect
an environment of additional scrutiny around non-GAAP measures, the potential for an increase
in SEC comments in this area and the possibility of future rulemaking. Given the current climate,
companies and audit committees should quickly familiarize themselves with the new guidance
and engage in a thorough review of their practices relating to use of non-GAAP measures.

New Guidance for Non-GAAP Measures in all Public Disclosures
This guidance applies to Regulation G.* The new guidance under Regulation G includes the following
interpretations:

= Some adjustments, while not expressly prohibited, may be misleading and violate Rule 100(b) of
Regulation G.2The interpretation cites as an example presenting a performance measure that excludes normal,
recurring, cash operating expenses necessary to operate the business.

= Non-GAAP measures may violate Rule 100(b) if presented inconsistently between periods. The
interpretation indicates that adjusting a charge or gain in the current period but not adjusting for similar charges
or gains in prior periods may be misleading unless the change is disclosed and the reasons for it explained.

' Any company that has a class of securities registered under Section 12 of the Securities Exchange Act of 1934 or is required to file reports under
Section 15(d) of the Act must comply with Regulation G. Foreign private issuers are not excluded from the scope of Regulation G. By
interpretation, the Staff has also expressed an expectation that voluntary filers (such as debt-only issuers that continue to report due to covenant
obligations after their 15(d) obligations are suspended) should also comply.

2 Rule 100(b) states that “[a] registrant, or a person acting on its behalf, shall not make public a non-GAAP financial measure that, taken together
with the information accompanying that measure and any other accompanying discussion of that measure, contains an untrue statement of a
material fact or omits to state a material fact necessary in order to make the presentation of the non-GAAP financial measure, in light of the
circumstances under which it is presented, not misleading.
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Depending on the significance of the change, prior period measures may need to be conformed to the current
presentation.

= Non-GAAP measures may violate Rule 100(b) if they exclude charges but not gains. The interpretation
cites as an example adjusting only for non-recurring charges when there were also non-recurring gains that
occurred during the same period.

= Non-GAAP measures that substitute tailored revenue recognition and measurement methods may violate
Rule 100(b). The interpretation specifically rejects using a non-GAAP performance measure that is adjusted to
accelerate revenue recognized ratably over time under GAAP as though it was earned when customers are
billed. The interpretation also indicates that using non-GAAP measures that involve tailored recognition and
measurement methods for line items other than revenue may violate the Rule.

Reliance on Rule 100(b) as the basis for the Regulation G interpretations suggests a movement to a principles-
based analysis that may be difficult for companies to navigate and may force a more conservative approach to
some non-GAAP measures.

New Guidance for Non-GAAP Measures in SEC Filings and Earnings Press Releases

This guidance applies to Item 10(e)(1)(i) of Regulation S-K.? The new guidance includes the following:

= Equal Prominence Requirement. The interpretation most likely to require companies to reevaluate their
disclosure practices is the specific guidance given on the “equal prominence” requirement.” The interpretation
provides the following examples where the Staff would consider the disclosure of a non-GAAP measure to be
more prominent (and therefore in violation of the rule):

= Presenting a full income statement of non-GAAP measures or a full non-GAAP income statement when reconciling
non-GAAP measures to the most directly comparable GAAP measures

= Omitting comparable GAAP measures from an earnings release headline or caption that includes non-GAAP
measures

= Presenting a non-GAAP measure using a style that emphasizes the non-GAAP measure over the GAAP measure
(bold text or a larger font)

= A non-GAAP measure that precedes the most directly comparable GAAP measure (including in an earnings release
headline)

3 While most earnings releases are “furnished” rather than “filed” with the SEC, instruction 2 to Item 2.02 of Form 8-K makes Regulation S-K Item
10(e)(1)(i) applicable to such earnings releases. Item 10(e)(1)(i) includes the equal prominence requirement, the requirement to present a
quantitative reconciliation to the most directly comparable GAAP measure, the requirement to disclose the reasons management thinks the non-
GAAP measure provides useful information for investors, and the requirement to disclose the other purposes, if any, for which management uses
the non-GAAP measure.

4 Regulation S-K Item 10(e)(1)(i)(A) requires a presentation, with equal or greater prominence, of the most directly comparable financial measure
or measures calculated and presented in accordance with GAAP.
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= Describing a non-GAAP measure as, for example, “record performance” or “exceptional” without at least an equally
prominent descriptive characterization of the comparable GAAP measure

= Providing a table of non-GAAP measures without preceding it with an equally prominent table of comparable GAAP
measures or including them in the same table

= Excluding a reconciliation with respect to a forward-looking non-GAAP measure in reliance on the “unreasonable
efforts” exception without identifying the information that is unavailable and its probable significance in a location of
equal or greater prominence

= Providing discussion and analysis of a non-GAAP measure without a similar discussion and analysis of the
comparable GAAP measure in a location of equal or greater prominence

New Guidance for Non-GAAP Financial Measures in SEC Filings

This guidance applies to Item 10(e) of Regulation S-K. The new guidance includes the following interpretations:

= Non-GAAP liquidity measures (even ones management presents solely as performance measures)
cannot be presented on a per share basis. Non-GAAP per share performance measures are permitted as they
may be meaningful from an operating standpoint. However, non-GAAP liquidity measures that measure cash
generated must not be presented on a per share basis in documents filed with or furnished to the SEC. Whether
per share data is prohibited depends on whether the non-GAAP measure can be used as a liquidity measure,
even if management presents it solely as a performance measure. The interpretations cite free cash flow, EBIT
and EBITDA as examples of non-GAAP measures that may not be presented on a per share basis.

= Income tax effects on non-GAAP measures should be provided depending on the nature of the measures.
For a liquidity measure that includes income taxes, it might be acceptable to adjust GAAP taxes to show taxes
paid in cash. For a performance measure, current and deferred income tax expense should be included
commensurate with the non-GAAP measure of profitability. Adjustments to arrive at a non-GAAP measure
should not be presented “net of tax” but instead should be shown as a separate adjustment and clearly explained.

Next Steps for Companies

SEC registrants and voluntary filers should take note of the increasing scrutiny and public concern over non-GAAP
financial measures and take the following steps in light of the new SEC staff guidance:

= Evaluate the non-GAAP measures the company uses in light of the Staff’s focus on Rule 100(b). Could any of
the measures presented be considered misleading based on the new Regulation G interpretations or by
analogy?

= Review past practices with respect to the equal prominence rule, particularly in earnings releases, and consider
whether those practices are consistent with the specific examples in the new interpretation.

= Review the new guidance with the disclosure committee. Review conclusions as to the company’s practices
relating to non-GAAP measures with the Audit Committee.

= Review disclosure controls and procedures to ensure they adequately address the use and presentation of non-
GAAP financial measures.
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