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One year after Ashcroft v. Igbal, federal courts
throughout the country are still struggling to deal
with the ramifications of the U.S. Supreme Court's
decision regarding the appropriate standard of
review for motions to dismiss under Rule 12(b)(6) of
the Federal Rules of Civil Procedure.” In light of
Igbal's widespread impact, some issues are already
leading to inconsistency within the federal system.
This article will address two of the most prominent
issues that have been implicated in recent lower
court opinions. First, a disagreement among the
circuits is beginning to emerge as to the proper
definition of the plausibility standard. Second, a
significant rift has already developed over whether
the standard set forth in Bell Atlantic Corp. v.
Twombly® and Igbal applies to affirmative defenses.

Prior to the Court's shift in Twombly, the pleading
standard was controlled by the Court's 1957
decision in Conley v. Gibson.* Under Conley, a
pleading was considered sufficient to survive a
motion to dismiss unless the plaintiff could prove
"no set of facts" that would allow his claim to
prevail.> For the next 50 years, Conley and the "no
set of facts" standard reigned supreme over all civil
actions.

In 2007, however, the Court departed from Conley
by discarding the "no set of facts" standard and
moving in an entirely new direction.® The Court in
Twombly observed that "after puzzling the
profession for 50 years, this famous observation has
earned its retirement."” In moving away from the

Conley standard, the Court held that a plaintiff must
provide enough facts within a complaint to "state a
claim to relief that is plausible on its face."® In
Twombly, the Court concluded that factual
allegations were not adequate to establish an
antitrust conspiracy claim.’ In the complaint, the
plaintiff detailed parallel conduct between
competitors but did not identify any agreement to
conspire.’® The Court found this to be insufficient
because there was an '"obvious alternative
explanation" that provided a lawful reason for the
defendant's actions.™ After Twombly,
commentators struggled to identify the new
standard and questioned whether Twombly applied
to all civil cases or was merely limited to antitrust
actions.™

The Court addressed the pleading standard again in
Igbal in an attempt to address many of the
guestions that arose from the confusion over
Twombly. In Igbal, the Court reaffirmed the
plausibility standard set out in Twombly and
explicitly held that the plausibility standard applied
to all civil cases.” To apply the standard, the Court
outlined a two-part test intended to guide lower
courts in their determinations of whether a
pleading contains enough facts to become
plausible. First, a court must determine which
statements are "entitled to the assumption of
truth."** Conclusory statements are not given the
assumption of truth, but any factual statements are
assumed to be true for purposes of a motion to
dismiss.”> Second, a court must take a context-
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specific approach, drawing on its experience and
common sense, to determine whether those factual
allegations "plausibly suggest an entitlement to
relief."*

In Igbal, the Court concluded that the pleading did
not plausibly establish a claim, in light of a "more
likely explanation" that lawful purposes motivated
the conduct.’ The Court went on to hold that "[a]s
between that 'obvious alternative explanation' for
the arrests . . . and the purposeful, invidious
discrimination respondent asks us to infer,
discrimination is not a plausible conclusion."*®

Interpreting the "Plausibility Standard"

In the year since Igbal, circuit courts have
interpreted the meaning of the phrases "more likely
explanation" and "obvious alternative explanation"
in different ways. Although no court has explicitly
acknowledged the beginning of a circuit split, in
various cases across the country, some courts seem
to be focusing on one or the other of the two
phrases.

Some courts have emphasized the "obvious
alternative explanation" language in setting what
appears to be a higher bar that defendants must
meet in order to establish implausibility. The Eighth
Circuit, for example, interpreted the Igbal and
Twombly "basic plausibility requirement" to require
the plaintiff to plead additional facts "where there
is a concrete, 'obvious alternative explanation.""

The Eleventh Circuit recently applied Igbal and
Twombly to dismiss a complaint when there was an
obvious alternative explanation for a defendant's
conduct that ‘"suggests lawful, independent
conduct."® The court went on, however, to
interpret Igbal to stand for the proposition that
when there are equally compelling explanations for
a defendant's action, then a court must dismiss the
complaint.” The court concluded that the
defendant's conduct was "equally indicative of
rational independent action as it is concerted,
illegitimate conduct and thus 'stays in neutral
territory.'"22 Therefore, while the Eleventh Circuit
seems to have embraced the "obvious alternative

explanation" language, that court may be taking a
slightly different approach than some of the other
circuits which have interpreted Igbal and Twombly.

In contrast, other courts have highlighted the "more
likely explanation" language from Igbal when
interpreting the plausibility standard. The Tenth
Circuit characterized Igbal and Twombly as holding
that an allegation is sufficient when there is a "more
likely or plausible explanation" for the alleged illegal
conduct.® The Sixth Circuit reached a similar
conclusion in affirming the trial court's decision to
dismiss a complaint. The court held that the
defendants had "offered a reasonable, alternative
explanation" for the alleged illegal conduct and that
this showing was sufficient to establish that the
plaintiffs failed to allege sufficient facts to make the
claim plausible.** Additionally, numerous district
courts have applied the "more likely explanation"
standard, while ignoring the "obvious alternative
explanation" language entirely.”

It is too soon for any concrete trends to emerge;
however, the initial signs point to a potential
conflict between the circuits that may force the
Court to revisit pleading standards for the third time
in as many years. As stated earlier, no court has
addressed the differences between the "obvious
alternative explanation" and the "more likely
explanation" language. Related to any distinction
between the two phrases are several potentially
important issues. First, did the Court in Igbal
intentionally alter the "plausibility standard" set out
in Twombly by adding the "more likely explanation"
phrase that some courts have focused upon?
Second, what are the potential implications for
adopting the more stringent "obvious alternative
explanation" as compared to the easier to establish
"more likely explanation?"

The origin of the two phrases may be significant
whenever the potential differences are addressed,
and courts must choose which standard to adopt.
Both Twombly®® and Igbal’’ included the "obvious
alternative explanation" language. In comparison,
only Igbal applied the "more likely explanation"
reasoning.”® Some believe that the use of the "more
likely explanation" language in Igbal may have
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intentionally, albeit subtly, altered the plausibility
standard.”® One question that is likely to be raised is
whether this was an intentional change from
Twombly or whether the use of the "more likely
explanation" was merely intended to maintain the
status quo without changing the standard.

Additionally, the implications for selecting one
standard over the other have the potential to be
significant. A plain reading of the language
implicates that the "obvious alternative"
interpretation places a higher burden on
defendants seeking to prevail on a motion to
dismiss than a requirement that the defendant
merely show that there is a "more likely
explanation" for the allegedly illicit conduct. The
"obvious alternative" interpretation suggests that a
judge must find something compelling about the
legal explanation that would necessitate disposition
at that stage of the litigation. Case law from the
Eighth Circuit supports the view that the "obvious
alternative" standard requires that the defendant
establish beyond a mere preponderance that the
lawful explanation is valid to prevail on a motion to
dismiss.>® The "more likely explanation" standard,
on the other hand, implies that so long as a judge
were to conclude that a mere preponderance of the
available facts suggests that the lawful alternative
explanation was justified, then the pleading should
be disposed of using a motion to dismiss.
Additionally, the Eleventh Circuit may be taking a
third approach that allows a court to dismiss a
complaint if there is an equal likelihood that the
defendant's conduct was unlawful or illegitimate.

At some point, it is likely that a court will address
the differences between the language. As the
circuits begin to see more cases, and the case law
becomes more developed, courts will begin to have
a clearer position on these questions.

Applying Twombly and Igbal to Affirmative Defenses

A second issue that is already causing widespread
disagreement within the courts is whether Twombly
and Igbal apply to affirmative defenses.
Disagreement is so rampant that even courts within
the same district are divided.>

Some courts have concluded that Twombly and
Igbal do not apply to affirmative defenses. For
example, courts in Alabama,*> Colorado,®
Michigan,** Oklahoma,® Pennsylvania,® and the
U.S. Virgin Islands®” have reached this conclusion.
These courts reason that there is a distinction
between Rule 8(a) pleadings,®® which are governed
by the "plausibility standard" of Twombly, and
affirmative defenses, which are governed by Rule
8(c).*® The courts note that while Rule 8(a)(2)
requires that a party include "a short and plain
statement of the claim showing that the pleader is
entitled to relief," Rule 8(c) contains no such
requirement.” Instead, Rule 8(c) requires only that
the defendant state any affirmative defense
available.** Courts have interpreted this difference
to mean that because there is no requirement that
the defendant show any facts at all, then there can
be no application of Twombly's rule that a pleading
include enough facts to make the claim plausible.*?

The majority of courts, however, believe that
Twombly and Igbal apply to affirmative defenses.
Thus far, district courts in California,”® Florida,**
lllinois,” Kansas,”® Michigan,”” New York,*
Oklahoma,” Texas,”® Vermont,” and Wisconsin®
have all applied Twombly to affirmative defenses.
These courts concluded that because Twombly and
Igbal apply to all pleadings, then they must also
govern all affirmative defenses.” Proponents of
Twombly's application point to the reasoning
underlying Twombly and Igbal that all pleadings
must contain enough facts for an opposing party to
have sufficient knowledge to respond.*® These
courts have observed that this rationale applies
equally to plaintiffs as well as defendants and thus
should apply to both complaints and affirmative
defenses.” Additionally, courts have noted that the
desire to avoid unnecessary discovery applies with
equal force as well, because plaintiffs should not be
forced to respond to "boilerplate affirmative
defense assertions" without any factual basis.>

Several opinions have also responded to the
argument of those who refuse to apply Twombly by
stressing that the requirements for pleading
affirmative defenses are "essentially the same" as
for claims of relief.”’ These courts point to the
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language of Rule 8(b)(1)(a) requiring that a
defendant "state in short and plain terms its
defenses to each claim."® The reasoning is that
defendants must meet the Rule 8(b) requirements
for establishing defenses in general.”® As affirmative
defenses fall under the general umbrella of
defenses in general, then the requirements of Rule
8(b) apply. These courts interpret Rule 8(c) as
merely providing a "helpful laundry list of
commonly asserted affirmative defenses" to
highlight that these defenses must be pled or else
they may be waived.*® Advocates of this approach
reason that the language in Rule 8(b) that governs
affirmative defenses is sufficiently similar to the
language of Rule 8(a) and that, therefore, Twombly
should apply to the descriptions of affirmative
defenses.”

Currently, no circuit courts have addressed this
issue. As more cases begin to reach the circuit
courts over the next year, the extent of Twombly
and Igbal's reach will become clearer.

Moving Forward

Many issues remain unresolved after the Supreme
Court's latest foray with Rule 8 pleading standards.
What is certain is that as more courts confront
issues related to the application of Twombly and
Igbal, the overall landscape will continue to
develop. Courts have made significant progress in
the past year because every circuit has handed
down a case analyzing Igbal.®’ There is little doubt
that the next year will play an even more important
role in defining the plausibility standard and in
identifying the reach of Twombly and Igbal.
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the "more likely explained by lawful conduct" standard,
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0 SeeTeirstein v. AGA Med. Corp., No. 08-cv-00014
(E.D. Tex. Mar. 16, 2009) (concluding that Twombly is
applicable); Stoffels ex rel. SBC Tel. Concession Plan v.
SBC Commc'ns, Inc.,No. 05-cv-00233 (W.D. Tex. Sept. 22,
2008) (applying Twombly to affirmative defenses).

! SeeBourdeau Bros. v. Montagne (In re
Montagne), No. 08-B-10916, Adv. No. 08-1024, 2010 BL
23874 (Bankr. D. Vt. Feb. 4, 2010) (following precedent
from Second Circuit to conclude Twombly is applicable).

>> SeeGreenheck Fan Corp. v. Loren Cook Co., No.
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