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In the Golden Age of Boxing, there was 
one world champion. Whether it was 
Joe Louis or Rocky Marciano as the 

heavyweight kingpin or Sugar Ray Rob-
inson as middleweight crown holder, you 
knew who was champion. There was one 
sanctioning organization called the Na-
tional Boxing Association (NBA), so there 
was one champion for each weight class. 
The NBA became the World Boxing As-
sociation (WBA). Then the World Boxing 
Council (WBC) was formed with its own 
champions. Years later, the International 
Boxing Federation (IBF) and 
the World Boxing Organiza-
tion (WBO) had their own 
champions as well. Appar-
ently there is also the IBU, 
IBA, and WBF. It’s starting to 
become an alphabet soup of 
boxing champions. I’m sure 
plan sponsors feel the same 
way of plan providers offer-
ing their services as indepen-
dent ERISA fiduciaries. Most 
plan sponsors don’t know the 
difference between an ERISA 
§3(16), ERISA §3(21), and 
ERISA §3(38) fiduciary; it 
becomes a number soup of its 
own. So this article is going 
to break down what a fidu-
ciary is and what these fidu-
ciary numbers actually mean.

What is a plan fiduciary?
Many of the actions involved in operating 

a plan make the person or entity perform-
ing them a fiduciary. The fiduciary status 
is based on the functions performed for the 
plan, not just a person’s title. A plan spon-
sor is a fiduciary, so are the individual trust-
ees. A fiduciary duty is the highest standard 
of care at either equity or law. A plan fidu-
ciary is expected to be extremely loyal to 
the plan and a breach of that fiduciary duty 
may involve personal liability. Since the 
duty of a plan fiduciary is extremely impor-

tant, plan sponsors need to hire plan pro-
viders that will help minimize that potential 
liability. One of the ways to minimize that 
liability other than best practices is to hire a 
plan provider that will serve in a plan fidu-
ciary role as well, so that the provider will 
either stand in the shoes of or stand next 
to the plan fiduciaries. Having a provider 
serving as a fiduciary is a great way for the 
plan sponsor to spread the blame and liabil-
ity when they get sued by plan participants. 
The problem is that many plan sponsors 
think when they are getting a plan provider 

offering “fiduciary services” that they are 
getting someone serving in a fiduciary ca-
pacity. Too often, they found that to not be 
the case the hard way, in a court of law.

Brokers
Based on the new Department of Labor 

definition for plan fiduciaries, stockbrokers 
will now be a fiduciary. While the rule will 
be implemented shortly, brokers will be a 
fiduciary as long as they can meet a best 
interest exemption. That means brokers 

can still sell proprietary product (from 
their broker-dealer) as long as they can 
show that doing so was in the best interest 
of their clients. Before the rule finally be-
comes operational, there may be some bro-
ker-dealers that decide they no longer want 
to service retirement plans if they have to 
serve as a fiduciary. So any retirement plan 
using a broker should find out whether the 
broker will continue to work on the plan 
when the fiduciary rule goes into effect.

Co-Fiduciaries
Without using a number, 

registered investment advi-
sors (and soon brokers too) 
acting as a plan’s retirement 
advisor and other plan provid-
ers who want to acknowledge 
that role, are co-fiduciaries of 
the plans they work on. While 
they acknowledge their role 
as plan fiduciaries, what does 
that really mean? Well, it’s 
supposed to mean that your 
financial advisor will take 
some of the liability if you get 
sued as a plan sponsor if there 
is an alleged breach of the 
fiduciary process. Most advi-
sors who take on this role are 
sincere in taking on the liabil-
ity that is connected with be-
ing a co-fiduciary. However, 
there are some that can play 3 
card Monty with it and while 

they claim they take on a co-fiduciary role, 
their contract with the plan sponsors says 
differently. So a plan sponsor needs to 
read their service agreement with their co-
fiduciary financial advisor to ensure what 
that claim of co-fiduciary really means.   

ERISA §3(16) Plan Administrator
One of the growing businesses for retire-

ment plans this year will be third party ad-
ministration (TPA) firms touting an ERISA 
§3(16) administration service. So what’s 
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the big deal? The “Plan Administrator” of 
a qualified retirement plan is defined in 
section 3(16) of ERISA. The Plan Admin-
istrator is not the same as a “Third Party 
Administrator” because a Section 3(16) 
administrator is a first party administrator.

The Plan Administra-
tor has the job of ensur-
ing that all filings with the 
federal government (form 
5500, etc.) are timely made; 
make the required and im-
portant disclosures to plan 
participants; hire plan ser-
vice providers if no other 
fiduciary has that responsi-
bility; and fulfilling other 
responsibilities as set forth 
in plan documents. The 
ERISA § 3(16) administra-
tor  is a plan fiduciary and 
assumes the liability that 
comes with it, however they 
have no direction in select-
ing plan investments like 
the Cadillac of fiduciaries 
does, but more about later.

ERISA §3(21) Fiduciary
An ERISA §3(21) fiduciary is basically 

a financial advisor who takes on the role 
of a fiduciary as defined in ERISA §3(21). 
While these advisors take all of the liabil-
ity of being an ERISA §3(21) fiduciary, 
they have no discretion in selecting plan 
investments and handling the fiduciary 
process; the plan sponsor still has the final 
say. That means that despite all the code 
sections, plan sponsors will still be held 
liable for any breach of fiduciary duty in 
the fiduciary process such as the develop-
ment of an investment policy statement 
(IPS), review of investment options, and 
participant education. These ERISA §3(21) 
fiduciaries have limited scope because they 
have limited decision making because the 
buck still remains with the plan sponsor.

Another concept is what is called a full 
scope ERISA §3(21) fiduciary, which is 
something of a marketing creation. It is 
much different than a limited scope §3(21) 
fiduciary. A full scope ERISA 3(21) or 
Named Fiduciary has complete discretion 
and effectively assumes responsibility 
for the management and operation of the 
plan. That would include all investment 
management decisions unless an ERISA 
§3(38) fiduciary or a limited scope ERISA 

§3(21) fiduciary has been appointed. It’s 
often the case that the 403(a) Trustee and 
the 3(21) Named Fiduciary are the same 
person. The Named Fiduciary is respon-
sible for hiring, monitoring and replacing 
all other service providers. If appointed by 
a plan sponsor, the only responsibility the 

plan sponsor retains is the proper selec-
tion and monitoring of the ERISA 3(21) 
Named Fiduciary.

ERISA §3(38) Fiduciary
In the number soup of ERISA fiduciaries, 

it is clear that the ERISA §3(38) fiduciary 
is the Cadillac of ERISA fiduciaries. There 
is nothing wrong with driving a Buick or 
a Chevrolet, but the fact is that the 3(38) 
offers the plan sponsor the most form of 
liability protection. An ERISA §3(38) fi-
duciary is the ERISA defined “Investment 
Manager”, which is defined in Section 
3(38) of ERISA. The Investment Manager 
becomes “solely” responsible for the selec-
tion; monitoring and replacement of plan 
investment options, as well as all aspects 
of the fiduciary process such as develop-
ing the IPS and offering participant educa-
tion. So in this structure, the Plan Sponsor 
and other plan fiduciaries are relieved of 
the responsibility for the Investment Man-
ager’s decisions. However, the plan spon-
sor retains a residual duty to prudently 
select the Investment Manager and make 
sure they are carrying out their appointed 
duties. So if one day, there is a Bernie 
Madoff of ERISA §3(38) fiduciaries (and 
there likely may be one), the plans spon-
sor is on the hook for making that hire.

Since there is a lot of marketing in the 

retirement plan space, I have been advised 
that there are a couple of folks vid§3(38) 
fiduciary. Being an ERISA defined Invest-
ment Manager makes you full scope and 
any attempt to devalue that role doesn’t 
make it a real 3(38). Hiring someone who 
calls themselves a limited scope §3(38) 

fiduciary is like a fireman 
who doesn’t extinguish 
flames.

Advertising is a great 
medium and it’s a medium 
that could often be con-
fusing to the consumer. 
So when it comes to the 
retirement plan business, 
you have providers pro-
viding fiduciary services 
whether that’s 3(16), 3(21), 
3(38), co-fiduciary, or the 
generic fiduciary services. 
Of course, let’s not forget 
that fiduciary warranty, that 
is neither a fiduciary nor a 
wide-ranging warranty. So 
while people concentrate on 

numbers and names, plan sponsors should 
focus more on what these providers are 
promising in their contracts. Kosher style 
isn’t kosher and a 3(16), 3(21), or 3(38) 
service without the requisite duties and li-
abilities that come with it isn’t the service 
they claim. So a plan sponsor should 
review what types of service are being 
promised by actually reading the contracts. 
If they can’t make heads or tails, then hire 
an ERISA attorney (cough, cough) who 
can.


