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hina's Anti-Monopoly Lawl (AML) came

into effect on Aug. l, 2008, following its
enactment the year before and 13 years of
drafting. China enacted the Third Amend-

ments to its Patent Law2 on Dec.26,20O8,

effective Oct. 1, 2009. The interaction of
the two laws is a concern to antitrust and intellectual proper-

ty law practitioners interested in the legal landscape in China,

and those businesses in China with significant intellectual
property portfolios and market presence. This article summa-

rizes the AML, and discusses those aspects that may have par-

ticular impact on intellectual property rights (IPR), as well as

the provision of the Patent Law that implicates competition
law issues.

While China ultimately decided to omit what it terms

patent abuse as a specific aspect of the Patent Law, it is clear-

ly concerned with the issue, and appears to be relying on the
Anti-Monopoly Law to deal with the concern.

An Overview of AMI
The AML is China's first comprehensive antitrust law, and in

many respects is within the mainstream of modern competi-

tion laws. It includes the three pillars of most modern antitrust
Iaws, with a chapter devoted to monopoly agreements that

addresses "cartels and other multiparty anti-competitive con-

duct;"3 a chapter focused on "abuse of dominant market posi-

tion" dealing with unilateral conduct, potentially including

that by IPR holders;n and a chapter on "concentrations,"s which
covers mergers and acquisitions and joint ventures.

The AML also includes distinctive provisions: a chapter on
abuse of administrative power that is directed toward rampant
local protectionism;6 and articles on businesses in sectors that
are economically vital or implicate national security, and that
are dominated by state-owned enterprisest and businesses that
have exclusive distribution rights pursuant to law,8 as well as

on trade associations.n

The law establishes a multi-level and multi-faceted enforce-

ment structure, all under the State Council, the chief execu-

tive body. A new entiry the Anti-Monopoly Commission, is
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created to: 1) research and draft competition policy; 2) organ-

ize and publish studies on the state of competition; 3) devel-

op guidelines under the AML; 4) coordinate the enforcement

of the AML; and 5) fulfill assignments from the State Council.
The AML also specifies that the State Council will designate

anti-monopoly enforcement authorities (AMEAs) that will be

actually responsible for enforcement. The State Council desig-

nated three existing agencies to share enforcement responsibil-

ities: 1) the Ministry of Commerce (MOFCOM); 2) the State

Administration for Industry & Commerce (SAIC); and 3) the

National Development & Reform Commission (NDRC). MOF-

COM is the secretariat for the AMC, as well as the AMEA

responsible for merger control, and for enforcing the AML
against anti-competitive conduct in international trade. The

SAIC is assigned to enforce the AML with respect to all other
violations, except for pricing conduct. The NDRC is responsible

for prosecuting pricing-related violations of the AML. The

statute specifies the investigatory authority of the AMEAs,

including requirements such as mandating at least two officials
on each invesflgation and written records of interrogations.'o

The confidentiality of trade secrets is expressly protected."

The AML also provides for a range of remedies.', Investiga-

tions may be suspended and eventually terminated upon tar-
gets taking action to address the AMEAs concerns.l3 In the
case of "monopoly agreements," leniency is available to a par-

ticipant who discloses the violation and cooperates with the
investigation.la Otherwise, and also in the case of abuse of
dominant market position, "illegal gains" may be confiscated

and fines may be imposed of between one and 10 percent of
the previous year's turnover."

Trade associations that organize monopoly agreements are

subiect to fines of up to RMB500,000, and cancellation of
their registration.'u Consummation of a transaction in viola-
tion of the AML may result in an order to divest, a fine of up
to RMB500,000 or other orders to restore the status quo ante.l7

The AML also expressly provides that violators may be civilly
liable for damages caused to others, which seems to create a

private right of action.'8

The Supreme People's Court has designated the intellectu-
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events, it is likely that some guidelines

will eventually be issued dealing with
IPR under the AML, as it was a major
area of concern of the AML's drafters

and is a major preoccupation of the
three AMEAs and the Anti-Monopoly
Commission.

In many aspects, the draft guidelines

track the language of the AML.'z6 The

guidelines specify that the abuse of IPR to
exclude or restrict competition is not an

independent monopolistic activity.

Depending on the facts, such conduct

may be a monopoly agreement, abuse of
dorriinant market position and/or a con-

centration between undertakings in the

sense of the AML. Economic and fact-spe-

cific analyses are expressly identified as

central to the determination of whether

conduct involving IPR violates the AML.

The draft guidelines list some types

of license restrictions that are generally

suspect. Acquisitions of IPR are subject

to review under the AML. The draft
guidelines state that abuse of IPR that
does not exclude or restrict competi-

tion, but violates IPR or anti-unfair com-

petition related laws or regulations,
shall be dealt with in accordance with
those laws and regulations, presumably

instead of the AML."
The draft guidelines indicate that there

is no presumption of market power from
IPR ownership, which is consistent with
the approach in the U.S. and other com-

petition law regimes. It establishes some

safety harbors.28 Unless "core restrictive

conduct" is involved, there would be a
presumption of de minimls competitive

effect if the combined market share of the

competing entities involved is less than
20 percent, oq where market shares are

undeterminable, there are at least anoth-

er four competitors in the market. There

is also a safe harbor in the absence of
"core restrictive conduct," where the enti-

ties involved are not competitors and

each has less than a 30 percent market

share in its respective market, or where

each of the markets involved has at least

www.NJSBA.coM

two other competitors. The types of con-

duct identified as core restrictive conduct

generally track the AML, including hori-
zontal price fixing, output restrictions

and division of input or output markets,

group boycotts, and agreements among

non-competitors on resale or minimum
prices to third parties.

However, the examples in the draft
guidelines regarding how these princi-
ples apply to IPR may reflect problematic

approaches." The draft guidelines identi
fy as examples of core restrictive conduct
licenses among competitors that include

output restrictions and exclusive grant-

back requirements. To some extent, the
concerns arise from the apparent lack of
distinction in the draft guidelines

between IPR licenses involving parties

who are competitors in the area of the

license and IPR licenses involving parties

who compete only outside the area of the

license. Licenses involving parties who
compete only outside the area of the

license have more in common with those

involving parties who are not competi
tors than with those involving parties

who compete in the area of the license.

Some reassurance might be gleaned

from the fact that the draft guidelines

also provide exemptions for core restric-

tive conduct that appear to apply a rea-

sonableness test. Core restrictive con-

duct is exempt from liability under the
AML if the proponent demonstrates that
the conduct would help improve tech-

nology or quality, develop new products,

cut costs, or increase efficiency.

Less within the antitrust mainstream

are exemptions for conduct during eco-

nomic recession and to "safeguard legiti-

mate interests in foreign trade or interna-

tional economic cooperation."'"' Other

unusual factors that the draft guidelines

include as exempting core restrictive con-

duct include activity that would increase

specialization among the parties or the

competitiveness of small and medium

sized businesses, or promote energy con-

servation or environmental protection.3l

Perhaps even more controversial from
the U.S. antitrust perspective are provi-
sions relating to digital protection against

copyright infringement and refusals to
license. The draft guidelines provide that
"technical measures" against copyright
infringement may be investigated for
competitive impact, with a presumption

of anti-competitive impact if there are

alternative, Iess anti-competitive methods

to protection against infringement.32 The

impact of such a provision on digital pro-

tection against copyright pirary may be

substantial.

While the draft guidelines state that
there is no obligation for a rightsholder
to license, "unfair and discriminatory
refusals to license" or "refusal to license

without justification"3:r are suspect.

Reflecting the great concern in many
sectors of China's government about the
impact of patent pools and standard set-

ting involving IPR, the draft guidelines

include detailed provisions relating to
the treatment of pools and standard set-

ting. Where members have a dominant
market position, a patent pool must be

"open and non-discriminatory."34 It is

unclear how these attributes would be

determined in the patent pool context.
Whether a patent is "essential" to a

standard will be a major factor in ana-

lyzing conduct relating to that patent in
connection with that standard.

The draft guidelines provide that IPR

claims will not be enforced against prac-

titioners of a standard where the rightsh-

older participated in the standard devel-

opment and failed to disclose the IPR

during the development process, if an

AMEA finds that the conduct has been

monopolistic." Moreover, an AMEA may

impose a license on a reasonable and

non-discriminatory (RAND) basis if it
finds that an IPR holder participating in
standards development refused to license

its IPR to enable others to practice the

standard, or licenses its IPR on "unrea-

sonable or discriminatory" terms, and

such conduct is an AML violation. There
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Cola's acquisition of Huiyrran, China's

largest iuice manufacturer, MOFCOM

explained its decision3T in terms of the

anti-competitive effects of Coca-Cola's

post-acquisition ability to leverage its
dominant position in the carbonated

drinks market to the fruit juice market,

thus affecting other fruit juice competitors

and harming competition and consumers,

as well as the control that Coca-Cola

would have on tvvo major juice brands,

Minute Maid and Huiyran, that when

coupled with its position in carbonated

drinks may increase its dominance in the

juice market and raise entry barriers for

potential competitors. MOFCOM stated

that the transaction would hamper the

development of China's fruit juice indus-

try by making it harder for smaller domes-

tic juice firms to survive and depressing

their ability to compete and innovate.

Conclusion

Quite a few AML provisions may be

invoked where IPR is involved, even

while the AML expressly provides that
use of IPR in accordance with IPR law

and regulations will not be subject to

the AML. The Patent Law raises the

specter of compulsory licensing where

there is an AML violation. Until final
implementing regulations are issued

and there is more experience with the

AML and the Third Amendments to the

Patent Law, there will be doubts regard-

ing how IPR will fare under the AML. dA
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