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Gillette wins California Multistate Compact 
Case in Court of Appeal 
By Eric J. Coffill, Thomas H. Steele, Andres Vallejo, and Jenny Choi 

In 1966, the California Legislature adopted the Uniform Division of Income for Tax Purposes Act (“UDITPA”),1 a model law 
which had been promulgated in 1957 by the National Conference of Commissioners on Uniform State Law.  UDITPA 
contained a corporate apportionment formula consisting of equally weighted payroll, property and sales factors.  In 1974, 
the California Legislature adopted the Multistate Tax Compact (“Compact”), which incorporates UDITPA nearly word for 
word.2  However, in 1993, the California Legislature enacted a statute which moved away from an equal weighting of the 
payroll, property and sales factors to require corporate taxpayers, with certain exceptions, to apportion income using a 
double-weighted sales factor.3  The Gillette Company filed suit in California against the California Franchise Tax Board 
(“FTB”), arguing it was entitled to elect to use an equally weighted apportionment formula, notwithstanding the California 
Legislature’s attempt to require use of a double-weighted sales factor, because the Legislature had not and could not 
amend the Compact and had not repealed the Compact.  Gillette lost in the California trial court, and then appealed to the 
Court of Appeal, First District.  Along the way, a number of other cases presenting the same issue were procedurally 
consolidated with Gillette. 

On July 24, 2012, the Court of Appeal (“Court”) issued its published and precedential decision in Gillette.  The Court held 
the Compact is a valid multistate compact and that California is bound by it and its apportionment election provision 
unless and until California withdraws from the Compact by repealing its enactment in California.  Further, the Court held 
that California cannot vary the terms of the Compact, so long as it is a part of California law.  Accordingly, Gillette was 
entitled to elect to use the equally weighted formula provided in the Compact.   

There are two very large “unknowns” at the moment regarding the election issue presented in the Gillette Court of Appeal 
decision.  First, the FTB may ask the California Supreme Court to accept the Gillette case for review.  While the California 
Supreme Court is not required to accept the case for hearing, the odds would seem in favor of the Court accepting the 
case.  This means the ultimate decision in Gillette would not be known for perhaps 18-24 months, i.e., after the case is 
briefed and argued, a decision would be issued by the California Supreme Court.  Second, On June 27, 2012, and while 
Gillette was pending at the Court, Governor Brown signed S.B. 1015, which repealed the Compact.  Having the possibility 
in mind of other taxpayers’ claims for refund generated by a decision in Gillette adverse to California, S.B. 1015 also 
states that under the Compact a California election to use the equally weighted factor must be made on an original timely 

                                                 
1 Cal. Rev. & Tax. Code secs. 25120-25139. 
2 Cal. Rev. & Tax. Code, sec. 38001 et seq. 
3 Cal. Rev. & Tax. Code sec. 25128. 
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filed return for the taxable period for which the election is to apply.  Accordingly, S.B. 1015 essentially guarantees that 
even assuming Gillette ultimately prevails on the merits, there will be further litigation on whether an election under the 
Compact can be made on an amended return, with FTB arguing the answer is “no” based on S.B. 1015, and taxpayers 
arguing “yes” because S.B. 1015 cannot retroactively change the law on that issue.    
 

If you have any questions or would like further information on these developments, please contact Morrison & 
Foerster’s California State + Local Tax Group:  

Eric J. Coffill 
(916) 325-1324 
ecoffill@mofo.com 

Thomas H. Steele 
(415) 268-7039 
tsteele@mofo.com 

Andres Vallejo 
(415) 268-6793 
avallejo@mofo.com 

Jenny Choi 
(916) 325-1336 
jennychoi@mofo.com 

 

 

About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials in many areas. Our clients include some of the 
largest financial institutions, investment banks, Fortune 100, technology and life science companies.  We’ve been 
included on The American Lawyer’s A-List for nine straight years, and Fortune named us one of the “100 Best Companies 
to Work For.”  Our lawyers are committed to achieving innovative and business-minded results for our clients, while 
preserving the differences that make us stronger.  This is MoFo.  Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations and should 
not be acted upon without specific legal advice based on particular situations.  Prior results do not guarantee a similar 
outcome. 
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