New Mexico State MLM Law

MLMLegal.com has tracked pyramid, consumer protection, endless chain, and MLM distribution
statue legislation in each state.

The following is applicable legislation in New Mexico State:

A BRIEF MLM STATE LAW PRIMER

Every state has adopted laws regulating MLM companies. Although much enforcement activity
has come from the federal government through the FTC, SEC and U.S. Postal Service, the vast
majority of enforcement activity has occurred at the state level.

From a historical standpoint, state regulation of multilevel marketing programs is a relatively
recent phenomenon. For the most part, the three major direct selling companies that laid a
foundation for the multilevel marketing industry for decades to come, Amway, Mary Kay and
Shaklee, began their operations in the late 1950s. From a legal standpoint, matters went
relatively smoothly until the major pyramid cases of the early 1970s involving Glen Turner's
Dare to be Great and Koscot Interplanetary.

The Turner programs were prosecuted substantially www.mlmlegal.com under securities laws
and various consumer fraud laws. Along the way, most states adopted various forms of anti-
pyramid legislation. Although generally targeting the same type of activity, state MLM
legislation has taken its form as pyramid statutes, endless chain scheme statutes, lottery statutes,
sales referral laws and, most recently, multilevel distribution statutes.

Pyramid Statutes/Endless Chain Schemes Statutes.

Most state regulation of MLM companies comes under the auspices of pyramid statutes and
endless chain scheme statutes. The language in these statutes is often quite similar. The
comparison of two of these type statutes illustrates this point. For instance, compare California's
endless chain statute with Oregon's pyramid law.

California Endless Chain Statute, California Penal Code '327:
"327. Endless chain schemes

"Every person who contrives, prepares, sets up, proposes, operates any endless chain is guilty of
a misdemeanor. As used in this section, an 'endless chain' means any scheme for the disposal or
distribution of property whereby a participant pays a valuable consideration for the chance to
receive compensation for introducing one or more additional persons into participation in the
scheme or for the chance to receive compensation when a person introduced by the participant
introduces a new participant. Compensation, as used in this section, does not mean or include
payment based upon sales made to persons who are not participants in the scheme and who are
not purchasing in order to participate in the scheme."
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Oregon Pyramid Statute:

"pyramid club” means a sales device whereby a person, upon condition that the person make an
investment, is granted a license or right to solicit or recruit for economic gain one or more
additional persons who are also granted such license or right upon condition of making an
investment and who may further perpetuate the chain of persons who are granted such license or
right upon such condition. "Pyramid club" also includes any such sales device which does not
involve the sale or distribution of any real estate, goods or services, including but not limited to a
chain letter scheme. A limitation as to the number of persons who may participate, or the
presence of additional conditions affecting www.mlmlegal.com eligibility for such license or
right to recruit or solicit or the receipt of economic gain therefrom, does not change the identity
of the scheme as a pyramid club. As used herein "investment” means any acquisition, for a
consideration other than personal services, of property, tangible or intangible, and includes
without limitation, franchises, business opportunities and services. It does not include sales
demonstration equipment and materials furnished at cost for use in making sales and not for
resale.”

As a general matter, the pyramid and endless chain statutes prohibit the payment of a
consideration for the right to recruit others for economic gain where the compensation is
unrelated to the sale of products or services. This language is very ambiguous and has resulted in
legions of cases, many inconsistent in outcome. The ambiguity of the statutes has also led to
selective and inconsistent enforcement policies.

Two operative terms "“consideration™ and "compensation unrelated to sales" are often looked at
as follows. A prohibited consideration is generally referring to: (1) an actual monetary fee for the
right to engage in the multilevel business, (2) inflated product prices in which the excess product
price is viewed as a prohibited consideration, (3) front-loading or inventorying of product in
which excessive product purchases are viewed as prohibited consideration for the requirement
that individuals make an initial investment of product purchased to engage in the opportunity, (5)
where it appears that people are only buying product in order to "buy into the deal,” and (6)
many statutes, although not all statutes, exempt from the term "prohibited consideration," the
purchase of an at cost sales kit or demonstration materials.

The receipt of compensation unrelated to sales typically references: (1) payment of actual
headhunting fees for finding other recruits, (2) a program in which sponsors make all of their
compensation from override commissions from loading recruits with unnecessary product, (3) a
program in which there is no evidence of sales outside the network of distributors.

The following is applicable legislation in New Mexico State:
NEW MEXICO

57-13-2. Definitions.

As used in the Pyramid Promotional Schemes Act [this article]:
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A. "compensation" includes a payment based on a sale or distribution made to a person who
either is a participant in a pyramid promotional scheme or has the right to become a participant
upon payment;

B. "consideration" means the payment of cash or the purchase of goods, services or intangible
property but does not include:

(1) the purchase of goods or services furnished at cost to be used in making sales and not for
resale; or

(2) time and effort spent in pursuit of sales or recruiting www.mlmlegal.com activities; and

C. "pyramid promotional scheme" means any plan or operation by which a participant gives
consideration for the opportunity to receive compensation which is derived primarily from any
person's introduction of other persons into participation in the plan or operation rather than from
the sale of goods, services or intangible property by the participant or other persons introduced
into the plan or operation.

57-13-3. Prohibition; defenses excluded.
A. A person shall not establish, operate, advertise or promote a pyramid promotional scheme.

B. A limitation as to the number of persons who may participate or the presence of additional
conditions affecting eligibility for the opportunity to receive compensation under the plan or
operation does not change the identity of the scheme as a pyramid promotional scheme nor is it a
defense under this article that a participant, on giving consideration, obtains any goods, services
or intangible property in addition to the right to receive compensation.

57-13-4. Restraint of prohibited acts; restitution; penalties.

A. Whenever the attorney general has reasonable belief that any person is using, has used or is
about to use any method, act or practice which is declared by the Pyramid Promotional Schemes
Act [this article] to be unlawful and that proceedings would be in the public interest, he may
bring an action in the name of the state against that person to restrain, by temporary or permanent
injunction, the use of such method, act or practice. The action may be brought in the district
court of the county in which the person resides or has his principal place of business or in the
district court in the county in which the person is using, has used or is about to use the practice
which has been alleged to be unlawful under the Pyramid Promotional Schemes Act. The
attorney general acting on behalf of the state shall not be required to post bond when seeking a
temporary or permanent injunction.

B. In any action brought under Subsection A of this section, the court may, upon petition of the
attorney general, require that the person engaged in the unlawful practice make restitution to all
persons of money, property or other things received from them in any transaction related to the
unlawful practice; and it is further provided that if the court finds that a person is willfully using
or has willfully used a method, act or practice declared unlawful by the Pyramid Promotional
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Schemes Act, the attorney general, upon petition to the court, may recover on behalf of the state
a civil penalty not exceeding ten thousand dollars ($10,000) per violation.

57-13-5. Settlements.

A. In lieu of beginning or continuing an action pursuant to the Pyramid Promotional Schemes
Act [this article], the attorney general may accept a written assurance of discontinuance of any
practice in violation of that act from the person who has engaged in the unlawful practice. The
attorney general may require an agreement by the person www.mlmlegal.com engaged in the
unlawful practice that by a date set by the attorney general and stated in the assurance, he will
make restitution to all persons of money, property or other things received from them in any
transaction related to the unlawful practice. All settlements are a matter of public record.

B. A person need not accept restitution pursuant to an assurance. His acceptance of restitution
bars recovery of any damages in any action by him or on his behalf against the same defendant
on account of the same unlawful practice.

C. A violation of an assurance entered into pursuant to this section is a violation of the Pyramid
Promotional Schemes Act.

57-13-6. Private remedies.

A. A person likely to be damaged by any method, act or practice which is declared by the
Pyramid Promotional Schemes Act [this article] to be unlawful may be granted an injunction
against it under the principles of equity and on terms that the court considers reasonable. Proof of
monetary damage, loss of profits or intent to deceive or take unfair advantage of any person is
not required.

B. Costs shall be allowed to the prevailing party unless the court otherwise directs. The court
may award attorneys' fees to the prevailing party if:

(1) the party complaining of an unlawful practice has brought an action which he knew to be
groundless; or

(2) the party charged with an unlawful practice has willfully engaged in the practice knowing it
to be unlawful.

C. The relief provided in this section is in addition to remedies otherwise available against the
same conduct under the common law or other statutes of this state.

57-13-7. Penalties.

Any person violating the Pyramid Promotional Schemes Act [this article] shall be deemed guilty
of a fourth degree felony and shall be sentenced to a term of imprisonment pursuant to the
provisions of Subsections A through C of Section 31-18-15 NMSA 1978 or fined not less than
one thousand dollars ($1,000) or more than ten thousand dollars ($10,000), or both.
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57-13-8. Pyramid Promotional Schemes Act restitution fund.

A. All civil penalties collected under Section 57-13-4 NMSA 1978 shall be deposited in the state
treasury in a fund to be designated as the "Pyramid Promotional Schemes Act restitution fund”,
which fund is hereby established and which shall be administered by the attorney general. All
expenditures from this fund shall be paid upon petition to the attorney general to those persons
adequately establishing injury in money, property or other things in a transaction related to a
practice declared unlawful under the Pyramid Promotional Schemes Act [this article] and who
were unknown to the court at the time judgment was rendered.

B. Excepting any amount then being considered as an expenditure pursuant to a petition under
Subsection A of this section, the balance of a civil penalty collected shall be transferred to the
state general fund eighteen months after collection.

57-13-9. Civil investigative demand.

A. Whenever the attorney general has reason to believe that any www.mlmlegal.com person may
be in possession, custody or control of an original or copy of any book, record, report,
memorandum, paper, communication, tabulation, map, chart, photograph, mechanical
transcription or other tangible document or recording which he believes to be relevant to the
subject matter of an investigation of a probable violation of the Pyramid Promotional Schemes
Act [this article], he may, prior to the institution of a civil proceeding, execute in writing and
cause to be served upon the person a civil investigative demand requiring the person to produce
documentary material and permit the inspection and copying of the material. The demand of the
attorney general shall not be a matter of public record and shall not be published by him except
by order of the court.

B. Each demand shall:
(1) state the general subject matter of the investigation;
(2) describe the classes of documentary material to be produced with reasonable certainty;

(3) prescribe the return date within which the documentary material is to be produced, which in
no case shall be less than ten days after the date of service; and

(4) identify the members of the attorney general's staff to whom such documentary material is to
be made available for inspection and copying.

C. No demand shall:

(1) contain any requirement which would be unreasonable or improper if contained in a
subpoena duces tecum issued by a court of this state;
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(2) require the disclosure of any documentary material which would be privileged or which for
any other reason would not be required by a subpoena duces tecum issued by a court of this state;
or

(3) require the removal of any documentary material from the custody of the person upon whom
the demand is served, except in accordance with the provisions of Subsection E of this section.

D. Service of the demand may be made by:

(1) delivering a duly executed copy thereof to the person to be served or, if the person is not a
natural person, to the statutory agent for the person or to any officer of the person to be served;
or

(2) delivering a duly executed copy thereof to the principal place of business in this state of the
person to be served; or

(3) mailing by registered or certified mail a duly executed copy of the demand addressed to the
person to be served at his principal place of business in this state or, if the person has no place of
business in this state, to his principal office or place of business.

E. Documentary material demanded pursuant to the provisions of this section shall be produced
for inspection and copying during normal business hours at the principal office or place of
business of the person served or may be inspected and copied at such other times and places as
may be agreed upon by the person served and the attorney general.

F. No documentary material produced pursuant to a demand, or copies thereof, shall, unless
otherwise ordered by the district court in the county in which the person resides or has his
principal place of business or the person is about to perform or is performing the practice which
is alleged to be unlawful under the Pyramid Promotional www.mlmlegal.com Schemes Act, for
good cause shown, be produced for inspection or copying by anyone other than an authorized
employee of the attorney general, nor shall the contents be disclosed to anyone other than an
authorized employee of the attorney general or in court in an action relating to a violation of that
act.

G. At any time before the return date of the demand, a petition to set aside the demand, modify
the demand or extend the return date of the demand may be filed in the district court in the
county in which the person resides or has his principal place of business or is about to perform or
is performing the practice which is alleged to be unlawful under the Pyramid Promotional
Schemes Act, and the court upon a showing of good cause may set aside the demand, modify it
or extend the return date of the demand.

H. After service of the investigative demand upon him, if any person neglects or refuses to
comply with the demand, the attorney general may invoke the aid of the court in the enforcement
of the demand. In appropriate cases, the court shall issue its order requiring the person to appear
and produce the documentary material required in the demand and may, upon failure of the
person to comply with the order, punish the person for contempt.
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I. This section shall not be applicable to criminal prosecutions.
57-13-11. Regulations.

The attorney general is empowered to issue and file as required by law all regulations necessary
to implement and enforce any provision of the Pyramid Promotional Schemes Act [this article].
A violation of these regulations shall be unlawful.

57-13-12. Construction.

The Pyramid Promotional Schemes Act [this article] neither enlarges nor diminishes the rights of
parties in private litigation.

57-13-13. Enforcement.

In order to promote the uniform administration of the Pyramid Promotional Schemes Act [this
article] in New Mexico, the attorney general is to be responsible for its enforcement, but he may
in appropriate cases delegate this authority to the district attorneys of the state, and, when this is
done, the district attorneys shall have every power conferred upon the attorney general by that
act.

57-13-14. Advertising media excluded.

The Pyramid Promotional Schemes Act [this article] does not apply to publishers, broadcasters,
printers or other persons engaged in the dissemination of information or reproduction of printed
or pictorial matters who publish, broadcast or reproduce material without actual knowledge of its
being in violation of that act.

On any given day you can catch Jeffrey Babener, editor of www.mlImlegal.com, lecturing on
Network Marketing at the University of Texas or the University of Illinois, addressing thousands
of distributors in Los Angeles, Bangkok, Tokyo and Russia, or writing a new book on Network
Marketing, an article for Entrepreneur Magazine or a chapter for a University textbook. Over
two decades he has served as marketing and legal advisor to some of the world's largest direct
selling companies, the likes of Avon, Nikken, Shaklee, Tupperware, Prepaid Legal, Longaberger,
Melaleuca, Discovery Toys, Usana, Amazon Herb, NuSkin, Cell Tech, Sunrider.... and he has
provided counsel to the most successful telecom network marketing companies...Excel, ACN,
World Connect, ITI, Acceris, AOL Select and Network 2000. An active spokesperson for the
industry, he has assisted in new legislation and served on the Lawyer's Council, Government
Relations Committee and Internet Task Force of the Direct Selling Association (DSA) as well as
serving as General Counsel for the Multilevel Marketing International Association. He is an
MLM attorney supplier member of the DSA and has served as legal counsel and MLM consultant
on MLM law issues for many DSA companies. He is author of multiple books, including,
Network Marketing: What You Should Know, Network Marketer's Guide To Success, Tax Guide
for MLM/Direct Sellers, Starting and Running the Successful MLM Company, The MLM
Corporate Handbook and Window of Opportunity. He is author of countless articles on network
marketing, many of which can be found at www.mImlegal.com where he is the editor. You will
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see his articles and interviews in such publications as Money, Atlantic Monthly, Success,
Entrepreneur, Business Startups, Home Office Computing, Inc., Money Makers Monthly, etc. He
has been chairman of numerous industry conference series, including, Starting and Running the
Successful MLM Company, The MLM Entrepreneur Series and The MLM Masters series. He has
served as the close advisor to scores of MLM Companies and their distributors, comprising
millions of distributors and billions of dollars in sales. Mr. Babener is a graduate of the
University of Southern California Law School, where he served as editor of the USC Law
Review. After an appointment to be an advisor law clerk to a U.S. Federal Judge, he went on to
become a member of the California and Oregon State Bar, where he has also served as
chairman of the Oregon State Bar Committee on Judicial Administration. He has exclusively
practiced in the area of direct selling for over 20 years. A Regulatory Update for MLM,Direct
Selling, Network Marketing, Direct Sales, Party Plan Independent Distributors and Companies.



