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FERC Rejects Charges to GFAs for New Regional Transmission Projects

FERC concludes that MISO’s proposed tariff revisions do not provide a new service to GFA customers 
and that MISO failed to meet the public interest standard necessary to modify the services under GFAs.

March 1, 2012

On February 28, the Federal Energy Regulatory Commission (FERC) issued an order rejecting proposed 
tariff revisions to the Midwest Independent Transmission System Operator, Inc. (MISO) Tariff. The 
revisions would have required grandfathered agreements (GFAs) to pay for regionally allocated costs 
resulting from transmission projects approved through the MISO Transmission Expansion Planning 
(MTEP) process. 

The proposed tariff revisions were filed on December 30, 2011, by MISO and the MISO Transmission 
Owners (MISO TOs). The tariff revisions centered on a proposed Schedule 40 that would allow direct 
cost recovery of charges under Schedules 26 and 26-A (the MISO Tariff provisions that charge MTEP 
costs to customers) from GFA customers. In support of the proposed revisions, MISO explained that the 
existing structure of the tariff resulted in a “systematic under-collection” of MTEP costs for the MISO 
TOs. Specifically, the MISO Tariff exempts GFA customers from paying charges under Schedules 26 
and 26-A, yet the charges are developed with MISO load (including GFA customers) in the divisor, and 
GFA loads constitute approximately 11% of MISO’s peak load. Among other things, MISO also 
contended that the proposed Schedule 40 was a new service that was not provided under any GFA, and a 
service for which GFA customers could be charged consistent with prior FERC cases that permitted 
assessment of MISO operating and administrative costs on GFA customers.

In its February 28 order, FERC disagreed with MISO’s justifications for the proposed Schedule 40. In 
particular, FERC found that GFAs either implicitly or explicitly require transmission owners to provide 
efficient and reliable service, and that transmission expansion and upgrades—the services provided 
under Schedules 26 and 26-A—are already a necessary component of the service that transmission 
owners agreed to provide pursuant to the GFAs. Thus, FERC reasoned that Schedule 40 did not 
represent a new service to GFA customers. FERC distinguished its precedent permitting the recovery of 
MISO operating and administrative costs from GFA customers on the grounds that the earlier cases 
addressed MISO services that represented a “monumental transformation” in the way electricity was 
sold and distributed in the MISO region, whereas the services under Schedules 26, 26-A, and the 
proposed Schedule 40 did not. FERC concluded that MISO and the MISO TOs had failed to show that 
Schedule 40 would result in just and reasonable rates, and that they had failed to meet the public interest 
standard necessary to modify the services under the GFAs.
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For more information about the information discussed in this LawFlash, please contact any of the 
following Morgan Lewis attorneys:

Washington, D.C.
Stephen M. Spina 202.739.5958 sspina@morganlewis.com
Glen S. Bernstein 202.739.5994 gbernstein@morganlewis.com
Joseph W. Lowell 202.739.5384 jlowell@morganlewis.com

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com.

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
specific matter, nor does this message create an attorney-client relationship. These materials may be considered Attorney Advertising in some states. 

Please note that the prior results discussed in the material do not guarantee similar outcomes. 
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