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SEC Proposes "Conflict Minerals" Disclosure Rules to Implement Dodd-
Frank Provisions 

January 13, 2011 

The U.S. Securities and Exchange Commission has proposed specific rules to implement the Dodd-Frank 
Act requirements for audits and reports by public companies to show whether certain minerals used in 
their manufactured goods originate in war-torn Congo or adjoining countries in Africa.  The law is 
intended to address widespread corruption, human abuse and genocide in that region by imposing supply-
chain due diligence on manufacturers that use in their products “conflict minerals” that fund groups 
responsible for the atrocities.  Public U.S. manufacturers should closely monitor and comment on this 
rulemaking to ensure practicable compliance. 

As reported earlier in July 2010, Section 1502 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2010 (Dodd-Frank Act) amended Section 13 of the Securities Exchange Act of 1934 to 
impose a new reporting requirement on publicly traded companies that manufacture products for which 
“conflict minerals” are necessary to their functionality or production.  (See “The ‘Conflict Minerals’ 
Provision in the Dodd-Frank Act Imposes New Disclosure Requirements on Manufacturers” for more 
information.)  The U.S. Securities and Exchange Commission (SEC) has now issued proposed rules to 
implement several sections of the Dodd-Frank Act, including section 1502.  The proposed rule is 
available in a December 23, 2010, Federal Register notice.  Final regulations must be issued by April 15, 
2011, and the requirements of Section 1502 will become effective for a company’s first full fiscal year 
following issuance of final rules, i.e., the first full fiscal year after April 2011. 

Under the proposed rules, public companies that manufacture products, or contract to have products 
manufactured, for which conflict minerals—cassiterite, columbite-tantalite, gold, wolframite or their 
derivatives (including tin and tungsten)—are “necessary to the functionality or production” would be 
required to disclose whether the conflict minerals used in production originated in the Democratic 
Republic of Congo (DRC) or an adjoining country.  The proposed rules consider a company to be 
“contracting to manufacture” a product if the company has any influence over the product’s 
manufacturing, or if it contracts specifically to have the product manufactured regardless of influence 
over the manufacturing process.  For example, a company would be subject to the proposed rules if it sells 
under its brands a generic product containing conflict minerals, even if it has the product manufactured by 
another company.  The requirements do not apply to shippers, trading companies, resellers and others that 
do not manufacture products.  However, the proposed rules do include mining companies as 
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“manufacturers” of the minerals they mine, subjecting companies that extract conflict minerals and those 
who contract for such extraction to the proposed rules’ disclosure requirements. 

Subject companies would base the required determination on a reasonable country of origin 
inquiry.  SEC Chairman Mary L. Schapiro has stated that because the SEC does not have 
expertise on the issues surrounding the violence in the DRC, the SEC has hewn closely to the 
statute in the proposed rule and will take public comments into account when adopting a final 
rule.  

If a company determines that the conflict minerals used in its products did not originate in the 
DRC or an adjoining country, the rule would require only that the company disclose this determination on 
its website, provide the URL in its annual report and maintain records supporting the determination. 

The rule would impose more onerous requirements on any public company that does find it uses in its 
manufacture of products conflict minerals originating in the DRC or adjoining countries, or that cannot 
affirmatively determine that conflict minerals used in its products do not originate from the DRC or an 
adjoining country.  Such company must disclose this fact in its annual report to the SEC and furnish a 
Conflict Minerals Report as an exhibit.  The Conflict Minerals Report must also be made available on the 
company’s website and the URL must be provided to the SEC. 

The Conflict Minerals Report must describe the measures taken by the company to exercise due diligence 
in the sourcing and the chain of custody of the conflict minerals.  This must include a certified 
independent audit of the Conflict Minerals Report conducted by an independent auditor according to 
standards established by the Comptroller General of the United States and rules adopted by the SEC.  The 
audit must be furnished along with the Conflict Minerals Report and must also include descriptions of the 
products manufactured, or contracted to be manufactured, that contain conflict minerals that are not 
“DRC Conflict Free” (defined by the statute to mean products that do not contain materials that directly 
or indirectly finance or benefit armed groups in the DRC or an adjoining country), the facilities used to 
process those minerals, their country of origin and what efforts were undertaken to determine the mine or 
location of origin with the greatest possible specificity.  Companies would also be required to disclose the 
due diligence used in making their determinations, e.g., whether any national or international standards 
were consulted. 

The proposed rules recognize the difficulty in ascertaining the origin of conflict minerals that are sourced 
through recycling or scrap.  Accordingly, the proposed rules would allow recycled/scrap minerals to be 
treated as DRC Conflict Free.  However, issuers that use such recycled/scrap minerals in their 
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manufactured products would have to provide reasons and show due diligence for believing the minerals 
are truly from recycled or scrap sources in their Conflict Minerals Report.  Sellers of recycled/scrap 
minerals, particularly gold, have voiced concerns that the rule may disadvantage their products as 
compared with mined minerals actually shown to be conflict free, principally because issuers buying 
recycled/scrap minerals for use in their manufactured products still would be required to file a Conflict 
Minerals Report subject to the audit requirement. 

The SEC is accepting public comments on the proposed rule until January 31, 2011.  Requests for further 
clarification and relaxation of some elements of the proposal are expected from several interested 
industries. 

The material in this publication may not be reproduced, in whole or part without acknowledgement of its source and copyright. On the Subject is 
intended to provide information of general interest in a summary manner and should not be construed as individual legal advice. Readers should 
consult with their McDermott Will & Emery lawyer or other professional counsel before acting on the information contained in this publication. 
 
© 2010 McDermott Will & Emery. The following legal entities are collectively referred to as "McDermott Will & Emery," "McDermott" or "the Firm": 
McDermott Will & Emery LLP, McDermott Will & Emery/Stanbrook LLP, McDermott Will & Emery Rechtsanwälte Steuerberater LLP, MWE 
Steuerberatungsgesellschaft mbH, McDermott Will & Emery Studio Legale Associato and McDermott Will & Emery UK LLP. McDermott Will & Emery 
has a strategic alliance with MWE China Law Offices, a separate law firm. These entities coordinate their activities through service agreements. This 
communication may be considered attorney advertising. Previous results are not a guarantee of future outcome. 

 

 

 

http://www.mwe.com/�
http://www.mwe.com/�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d5384565-a9c3-4a80-843d-8ae9974c2272.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/14e4914b-94cb-4801-b548-6b5c1fa73a50/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d4e06126-bfab-4713-9f2d-b10ca83ef115.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d7f3ffa6-bd1f-4055-93a8-4cc50d53a3e0/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d73ac78f-00b3-459d-9078-4718c41a500d.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/b3f43ce0-784e-4a3d-bec4-7952103bfcce/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/78bd58b5-2d9f-46bd-9237-cd0e26136649.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/60c8b0f8-badd-486f-a2ae-731d99145cce.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/edc64bb6-82de-43ca-b21b-bbe6b9b26161.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/fa2f0972-3548-4a78-b7aa-8ca8cb391323/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/44fe7bdc-d977-4d68-b53e-ad6a51f26070.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/17cadc62-060d-4e27-9312-94d95e725bbe.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/dd158ef5-9817-4eb2-8e41-a293be535145/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/61f1c708-a6eb-4cf2-8e16-f4e1349ff2a3.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/32abcf6c-c82a-444b-b389-aa0d4e0a69e4.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/c46d47fc-e9f5-4241-a005-716a663a6ab5.cfm�

