
MICHIGAN www.milawyersweekly.com

October 8, 2012

Vol. 26, No. 49

focus ADR

By Frederick Acomb and Troy Harris,
Miller Canfield

Economic activity
inevitably gener-
ates disputes, and
economic activity
between parties in
China and the U.S.
is no exception. But
where should those
disputes be re-
solved? 
Resolution in the

national courts of
China or the United
States often is not a

viable option. There is no treaty com-
pelling a Chinese court to enforce the
judgment of a court in the U.S., or re-
quiring a U.S. court to enforce the
judgment of a Chinese court.
Hence, such disputes are increas-

ingly resolved through binding arbi-
tration under an international
treaty known as the New York Con-
vention of 1958, to which China, the
U.S., and more than 140 other coun-
tries are parties. The resulting arbi-
tration awards — unlike court judg-
ments — are enforceable as a
matter of right around the world.
So what are the options for arbi-

trating with Chinese parties? 
Theoretically, one can arbitrate a

dispute just about anywhere in the
world. As a practical matter, howev-
er, most international arbitrations
involving Chinese parties tend to
take place in Asia, and tend to be
administered by the “Big 3” of Chi-
nese international arbitration:

• The China International Econom-
ic and Trade Arbitration Commis-
sion (CIETAC; www.cietac.org);

• The Hong Kong International 
Arbitration Centre (HKIAC;
www.hkiac.org); and 

• The Singapore International 
Arbitration Centre (SIAC;
www.siac.org.sg). 

New case filings in the Big 3 have
more than doubled in the last 10
years, with CIETAC handling the
bulk of disputes. Many users of ar-
bitration view CIETAC negatively,
however. There are a number of rea-
sons for this. 
For example, Chinese law pro-

vides that arbitration proceedings
that take place in China must be ad-
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ministered by a state-approved in-
stitution, with CIETAC being the
leading arbitral center headquar-
tered in China. 
Perhaps not surprisingly, there-

fore, the 2010 “Choices in Interna-
tional Arbitration” survey conducted
by Queen Mary University of Lon-
don and White & Case reported
that, among the various arbitration
centers, survey respondents had the
most negative perception of CI-
ETAC and two arbitration centers
headquartered in the Middle East.
As might be expected, it is not un-

usual for non-Chinese parties to
prefer a more “neutral” arbitration
center and location. As a result, par-
ties often compromise and agree to
other Asian arbitration centers,
with the HKIC and SIAC being the
most popular alternatives. 
The survey listed the SIAC as the

most preferred arbitral association
in Asia. Perhaps one factor influenc-
ing this preference in favor of the
SIAC over the HKIAC is that many
non-Chinese parties presume that,
because Hong Kong is a Chinese ter-
ritory, it may not be sufficiently neu-
tral.
Our own view is that there is little

evidence to support this presump-
tion. Hong Kong maintains its own
legal system and has an independ-
ent judiciary. 
One example of this independence

can be found as recently as 2011,
when the Hong Kong courts en-
forced a multimillion-dollar award
against a state-owned enterprise lo-

cated in mainland China (Shandong
Hongri Acron Chemical Joint Stock
Co. Ltd. v. PetroChina International
(Hong Kong) Corp. Ltd., CACV
31/2011, July 25, 2011).
Nevertheless, analysis of new case

filings suggests there is in fact a
growing preference in favor of the
SIAC over HKIAC. In the past four
years HKIAC has experienced a 17
percent decline in new case filings,
whereas the SIAC’s caseload has in-
creased 90 percent.
This trend in favor of the SIAC is

not entirely surprising to us. Our
own experience representing com-
panies in the SIAC has been posi-
tive. The SIAC appears to adminis-
ter international arbitrations in a
manner that is consistent with the
leading Western arbitration centers
where we have defended and prose-
cuted claims.
How do parties provide for arbi-

tration by one of the Big 3? 
The starting point is using the

model dispute resolution clause of
the three institutions. The arbitra-
tion rules of each of the Big 3 speci-
fy default rules for how the proceed-
ings will be conducted, but there are
two important points to understand
about institutional rules. 
First, all are designed to provide

the parties with maximum flexibili-
ty to tailor the process to fit their
own needs. Second, precisely because
the rules are flexible, it is up to each
party to proactively consider and ag-
gressively negotiate for whatever
procedures are in its best interest. 

What are those procedures? Much
depends upon the type of deal and
which side of the table the client is
on. 
Besides the arbitration center and

location, some of the key provisions
are:
1) Confidentiality of the arbitra-

tion;
2) Discovery rights;
3) Language of the arbitration; and
4) Number and qualifications of

the arbitrators.
Unfortunately, it is common for

lawyers drafting deals to treat the
dispute resolution clause as an af-
terthought, which frequently has un-
intended and unpleasant conse-
quences for the client.
Fortunately, the unintended con-

sequences can be avoided with min-
imal effort and cost by having an ex-
perienced international dispute
resolution expert involved early on
in the negotiations. And for clients
who routinely enter into interna-
tional transactions, that expert can
help develop a dispute resolution
policy to guide future negotiations
in these unfamiliar and sometimes
treacherous waters.
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