
Mediation and Arbitration have their limitations when it comes to trust 

disputes. 

Unless the fiduciary issues and the representation issues in a trust dispute are properly 

sorted out in advance, there is a very real risk that an ill-considered rush to mediate or 

arbitrate will prove an expensive and time-consuming diversion to nowhere, or worse, 

exacerbate tensions while resolving nothing. The topic of mediating and arbitrating trust 

disputes is covered in pages 1209-1212 of Loring and Rounds: A Trustee's Handbook 

(2012). 

 

 

§8.44 Mediation and Arbitration Have Their Limitations 

When It Comes to Trust Disputes [Excerpted from Loring and 

Rounds: A Trustee's Handbook (2012), pages 1209-1212] 

In drawing attention to the benefits of mediation, it would be simplistic to 

suggest it is a cure-all for all trust and probate disputes. Some disputes 

will not be appropriate for mediation, in particular those that turn on 

technical construction of trust deeds or wills, cases in which injunctions 

are sought and claims involving allegations of fraud.
1
 

Certainly no harm can come from endeavoring to mediate or arbitrate a contract dispute, 

particularly if all parties are of full age and legal capacity. A trust, however, is not a contract,
2
 

and, except in the case of a trust that is an instrument of commerce, e.g., a mutual fund,
3
 it is 

generally not incident to one. A trust is a fiduciary relationship with respect to property, in which 

the trustee generally will have numerous duties that run to the beneficiaries,
4
 but in which the 

beneficiaries will have few if any duties that run to the trustee.
5
 The parties to a contract, on the 

other hand, generally are not in a fiduciary relationship,
6
 unless the same parties happen 
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simultaneously also to be in an agency or trust relationship.
7
 

Moreover, many trusts bestow equitable property rights on unborn or unascertained 

individuals, or on individuals under some legal disability, e.g., minority. Thus, unless the 

fiduciary issues and the representation issues are properly sorted out before hand, there is the very 

real risk that an ill-considered rush to mediate or arbitrate, at best, will be an expensive and time-

consuming diversion to nowhere, and, at worst, will actually exacerbate the situation: 

One area that can cause serious complications in negotiation and drafting 

of nonjudicial agreements is failing to identify all of the parties interested 

in the matter. There are any number of individuals or entities who may 

have an interest in a matter and each interested party must be properly 

identified and given an opportunity to be heard. The failure to properly 

identify all of the parties interested in a matter can result in a nonjudicial 

agreement being deemed ineffective or a court determining that it does 

not have jurisdiction or that venue is improper in a judicial proceeding. 

In addition, the practitioner must make sure that in situations where a 

conflict exists or may exist, a virtual representative or special 

representative (or in the event of court proceedings, a guardian ad litem) 

is appointed to represent the interest of minor, incapacitated, unborn, or 

unascertained beneficiaries.
8
 

Again, for a mediation or arbitration to bear fruit, all interested parties need to be a part of the 

process.
9
 In the case of the typical trust dispute, that will generally mean that someone is going to 

have to go into court and seek to have it appoint a disinterested guardian ad litem who can 

represent the interests of the unborn and unascertained beneficiaries who are not virtually 

represented.
10
 Otherwise, any agreement that is ultimately forged among the other parties will not 

be binding on the unborn and unascertained, at least to the extent that their equitable property 

rights may have been adversely affected.
11
 Once the matter of a guardian ad litem is in the hands 

of the court, the dispute, like it or not, is for all intents and purposes in formal litigation, and the 

court may well have its own views on whether and how to mediate or arbitrate. Moreover, it is 

not unusual for a knowledgeable guardian ad litem, once appointed, to settle into the role of a 

quasi-mediator. If that happens, any plans for formal mediation or arbitration should probably be 

put on hold until such time, if ever, as it becomes clear that the involvement of the guardian at 

litem is either failing to break the logjam or actually exacerbating it. 

A nonjudicial mediation or arbitration of a breach-of-fiduciary-duty trust dispute of which the 

actions of an incumbent trustee are the focus is at best awkward and at worst problematic and 
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costly.
12
 The trustee continues to have an affirmative duty to act solely in the interest of the 

beneficiaries in matters pertaining to the trust.
13
 Thus, any agreement that is the product of a 

mediation or arbitration between the trustee and the beneficiaries is not binding on a beneficiary 

who does not subjectively understand the applicable law and facts, unless, perhaps, if the 

beneficiary is being represented by independent counsel.
14
 This is particularly the case when the 

duty of loyalty is implicated.
15
 The principle applies even in the case of a beneficiary who is of 

full age and legal capacity. Moreover any nonjudicial resolution of a breach-of-fiduciary-duty 

trust dispute must be fair to the beneficiaries and reasonable: “A transaction between the fiduciary 

and the beneficiary in which the fiduciary is dealing on his own account in regard to a matter 

within the scope of the relation can be set aside if the transaction is not fair and reasonable. Thus, 

if a trustee purchases for himself property with the consent of the beneficiary, the beneficiary can 

set aside the sale if the price paid by the trustee was not in fact an adequate price, even though at 

the time of the sale the parties believed that it was adequate.”
16
 

Certainly the chances of having an agreement that is forged in a nonjudicial mediation or 

arbitration “stick” are enhanced if the trustee who is the subject of the dispute resigns before the 

nonjudicial process commences, if the successor trustee becomes a party to the mediation or 

arbitration, and if all parties are represented by independent counsel.
17
 The problem is that if all 

that occurs, then the professional mediator or arbitrator risks becoming an expensive fifth wheel, 

and will certainly be one, in any case, if he or she is not at least as well versed in trust law as are 
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the mediation or arbitration participants.
18
 When it comes to trust disputes, retaining the services 

of an experienced and impartial trust lawyer to assist the parties collectively in framing the issues 

and ferreting out the applicable law is likely to be more efficient and cost-effective in the long run 

than going the formal mediation or arbitration route. 

In any case, particularly if there is a guardian ad litem in the picture, the court has the last 

word, as no mediated settlement—and certainly no settlement that is inequitable—can relieve the 

court of its inherent and overarching equitable authority to supervise the administration of 

trusts.
19
 The court is an agent neither of the fiduciaries nor of the beneficiaries. Not even a trust 

term that purports to oust the court of its traditional equitable jurisdiction over trust matters is 

enforceable, e.g., one that purports to bestow on a member of the executive branch of a state’s 

government the authority to make binding determinations as to whether the trustee is complying 

with the other trust terms.
20
 Nor can the court be “ousted” by an expansive grant of discretion to 

the trustee. “It is submitted…that, even as to matters thus firmly committed to the trustee’s 

discretion, judicial review should remain available if the trustee acts in bad faith, contrary to the 

terms of the trust, or with an improper motive.”
21
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