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New Tool in Fight Against Hate Crimes

ast week, the Asian Pacific American Legal Center (APALC)

joined civil rights groups around the nation in applauding

President Obama'’s signing of the Matthew Shepard and James

Byrd, Jr., Hate Crimes Prevention Act of 2009. The new law

expands the federal definition of a hate crime to include gen-
der, disability, gender identity and sexual orientation - previously, federal
protection covered only attacks motivated by race, religion or national
origin and only in very limited circumstances. In addition, the new law al-
lows the U.S. Dept. of Justice to assist in local and state investigations
or to bring cases where local and state officials do not. Although hate
crimes are (and will continue to be) handled primarily by local and state
authorities, the Hate Crimes Prevention Act is a critical new tool in the
national fight against hate-motivated violence.

STEWART KWOH is President and
Executive Director of the Asian Pacific American
Legal Center of Southern California.

In signing the new law, President Obama commented: “...we must
stand against crimes that are meant not only to break bones, but to
break spirits - not only to inflict harm, but to instill fear.” At their core,
hate crimes are insidious because they target an individual victim as a
proxy for a larger community. As Asian Americans, our

ties - because they can be named as such, e.g.,
“anti-Asian” violence, these hate crimes have also
served as rallying points for Asian American civil
rights.

In other words, the signing of the Hate Crimes
Prevention Act offers hope to those working to
end hate violence in its many forms. By expanding
the ability of the federal government to intervene
in cases involving crimes based on gender, dis-
ability, gender identity and sexual orientation, the
new law reaches those few states (five) that have
not yet enacted hate crimes statutes as well as
the many states whose existing statutes fail to
cover as many groups as the new law (e.g., 20
states do not cover disability and 38 states do
not include gender identity). Adding these new
categories to federal protection not only strength-
ens enforcement but, more importantly, will make
it easier to track and monitor these hate crimes,
which will greatly expand efforts to prevent hate
crimes in the first place. Tracking and monitoring
of hate crimes on a national level will provide valu-
able information to not only local law enforcement
but also community organizations by helping to
identify “hot spots” or trends, allowing more effec-
tive targeting of limited resources.

As civil rights advocates, we have seen too
many of our own community members singled out
as targets of hate-motivated crimes and a lack
of sufficient resources to ensure justice for the
victims and their families. Thus, in addition to the

had first-hand experience with violence intended to “break” our spirits.

Vincent Chin was beaten to death in 1982 by two white autoworkers in

Detroit, Michigan, in part because they blamed Japan for the decline of
the American auto industry. Joseph lleto was a Filipino American postal
worker, shot to death in 1999 by a white supremacist intent on starting
a “race war” in Southern California.

Following the attacks of Sept. 11, 2001, individual South Asian and
Muslim Americans around the nation were singled out for attack and
even murder in acts of vigilante retribution. Hundreds of violent attacks
ensued across the U.S. in subsequent days and weeks. In these and
other cases of anti-Asian violence over the years, the perpetrators acted
against one individual in order to strike fear into an entire community.
Ironically, these same acts of hate violence have also united communi-

of federall tected groups, the new
law's other major impact will be the increased
opportunities for the Dept. of Justice to engage in
and support local investigations. Local jurisdic-
tions are often hard-pressed to deal with hate in-
vestigations themselves so additional federal resources are very helpful,
especially in places where there is not enough expertise or resources to
properly investigate.

In recent years, APALC has fielded an increasing number of calls
regarding hate-motivated violence against Asian Americans from far-flung
suburban and semi-rural areas outside of the urban core of Los Angeles,
including San Bernardino, Riverside and most recently, Ventura counties.
The new law aids those in groups who were already included in existing
hate crimes laws (e.g., those targeted because of their race, including
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e've defined in earlier essays a value
focused legal delivery system as one
that is based on the true meaning
of partnership between law firm and
client through sharing of risks and
rewards. There are many variants, but the critical
element for all of them is there needs to be some
portion - if not all - of the fees at risk coupled with
a “true up” based on effectiveness, efficiency and
customer satisfaction - in other words, value. It is a
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for which you
pay. Firms built
on originating
credit, realiza-
tion rates, and
the leverage of associate hours all focus on top line
revenue growth, as opposed to profitability to the

law firm arising from reducing costs and providing
effective services, efficiently cannot expect to see
material changes in behavior. The existing compen-
sation structure fosters inefficiency at the client’s
expense and creates free-agent lawyers with books
of business to change firms whenever the compensa-

performance. Each upper and mid level manager
would have a “target” bonus defined as a percentage
of base salary. The CEQ might have a 100 percent
target, other C-Suite members, 50-75 percent, GM's
and Division Mangers, 40 percent, Managers 30
percent, other professionals 20 percent, and other
staff 10 percent. This target would be the base for
a bonus calculation reflecting overall enterprise
performance as well as individual contribution. For
example, in order to encourage overall business
performance, 70 percent of the base or target bonus
might be subject to a multiplier of 0-3, with a 1.0
reflecting budgeted performance. If the enterprise ex-
ceeded budgeted profitability, the multiplier would be
higher, if it failed to meet budget, the multiplier would
be lower - or even 0. Individual performance and con-
tribution would be rewarded in the same fashion with
accomplishment of specific time based and measur-
able goals affecting the multiplier of the 30 percent
of base or target bonus. A simpler structure reflecting
only enterprise performance might be used for lower
level professionals and the other staff. This structure
encourages both a focus on overall enterprise profit-
ability as well as individual contribution.

Long term incentive compensation would foster
growth, ROl and retention. The employees need to be

tion looks better . Existing !
systems do little to assist the firm in retaining its
best and most valuable people. Thus, in this world, it
is the individual lawyer, not the firm, whose interests
come first. This is a zero sum game where the firm,
one’s other partners, and the customer suffer as

the size of the slice of the pie is fought over. These
“free-agent-what's-in-it-for-me” compensation sys-
tems stand in the way of meaningful progress.

One might look to the corporate compensation
models in any public company proxy for inspiration
to address this dysfunctionality. Here's a rather
conventional structure to address each of these
problems:

All firm employees are precisely that - employees.
Each person has a pay grade that is based on their
role, their education and their responsibility. This
might mean all incoming lawyers start at one salary
level - but they would not move in lock step based
solely upon their law school vintage. Obviously,
those at the top of the organization (by position,
not vintage) would have a higher salary than those
at the bottom. Those at the top are responsible for
running the enterprise, planning for its long term
sustainability and reinforcing firm culture from the
top. These folks would constitute a C-Suite just as
in a corporate environment. Practice group heads or
regional office heads would be equivalent to division
or general managers. There might be a linear, pyrami-
dal structure or a matrix structure with compensation
structures reflecting those models. All employees
would have annual objectives, annual reviews and
annual development plans. Each employee should be
paid at a percentage of the midpoint of the pay grade
based upon performance (e.g., those rated “needs
improvement” at less than 95 percent of midpoint,
“good” at 95-105 percent, “outstanding” at over 105
percent). There would be an annual salary pool for
the enterprise that would be set each year as part of
the budget process. Each manager would be respon-
sible to divide their pool among their direct reports
- some employees would get more, others less - all
based upon performance and the manager would
thereby be forced to stack rank their employees to
stay within the budgetary constraints of the firm as
awhole.

Annual incentive compensation would reflect

in the long term growth and prosperity
of the enterprise. In public companies, this is accom-
plished relatively easily through the use of options,
stock appreciation rights and restrictive stock - all of
which vest in the future. Unless firms become pub-
licly traded (e.g., as in Australia and New Zealand),
parallels from the private company and private equity
worlds need to be adapted to law firm structures.

In either case, such equity type grants encourage
growth and create “golden handcuffs,” making
departure expensive as the employee forfeits that
component of future compensation. As such, this
makes retention of key employees easier. For those
really interested in long term prosperity, performance
based grant multipliers could also be used.

Moving away from lockstep, eat what you kill,
originating credit, leveraged pyramid, top line revenue
focused compensation models, and towards these
three elements, when combined with alternative fee
structures based on effectiveness, efficiency and
customer satisfaction, would further enable transfor-
mation of the legal service delivery model. The status
quo will resist such change because it necessarily
means dislocation, redistribution of income and ac-
ceptance of performance-based risk. If, however, you
believe that such change is necessary or indeed even
inevitable, those firms that move to a more corporate
styled compensation structure will be better able to
survive and prosper as enterprises.

JEFFREY CARR is vice president, general coun-
sel and secretary of FMC Technologies Inc. PATRICK
LAMB is a founding member of Valorem Law Group,
a firm that represents businesses in disputes using
non-hourly billing arrangements. PATRICK J. MCK-
ENNA (www.patrickmckenna.com) works with the top
management of premiere law firms to discuss, chal-
lenge and escalate their thinking on how to effectively
manage and compete. EDWIN B. REESER is a
business lawyer in Pasadena specializing in structur-
ing, negotiating and documenting complex real estate
and business transactions for international and domes-
tic corporations and individuals. He has served on
the executive committees and as an office managing
partner of firms ranging from 25 to over 800 lawyers
in size.

not just Asian Americans, but
also African Americans, Latinos,
whites) but for whom the laws
are often meaningless without
real resources to investigate and
prosecute.

Culminating a 13-year struggle
to strengthen federal hate crimes
enforcement, the signing of the
Matthew Shepard and James
Byrd, Jr., Hate Crimes Prevention
Act of 2009 is a significant victory
for all of us who work daily to en-

sure justice for all Americans. APALC believes that a hate crime against
any group creates a hostile environment for all groups. By expanding
the circle of those who are protected and providing more resources to
enforce those protections, the new law helps lay the foundation for a
stronger and safer America for all of us.

APALC has worked on hate crimes prevention and provided assistance
to victims and their families for 26 years. Following the death of Joseph
lleto, APALC and the lleto family established the Joseph lleto Hate
Crimes Prevention Fellowship. For more information, call (213) 977-7500
or visit www.apalc.org.

KARIN WANG is Vice-President of Programs
at the Asian Pacific American Legal Center of
Southern California.
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