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Defense

Defense

In 1991, with the dissolution of 
the Soviet Union, Ukraine inher-
ited one third of the Soviet mili-
tary-industrial complex. That is,  
1,840 enterprises and approximate-

ly 2.7 million workers1. Despite such a vast 
inheritance, severe economic contraction, 
pervasive corruption and poor corporate 
governance have all contributed to signifi-
cant obstacles preventing the transforma-
tion of the Soviet-era defense industry into 
a modern technological power2. Military 
action in the eastern part of Ukraine high-
lighted the dire need for reform within the 
national defense industry, which is now an 
urgent matter of the national security and 
territorial integrity for Ukraine. In addition 
to clear strategic necessities, reform of the 
defense sector holds tremendous potential 
from an economic point of view. According 
to the Global Aerospace and Defense Sector 
Outlook 20173 report, an increase in inter-
national demand for defense and military 
products stemming from the resurgence of 
global security threats and rising global ten-
sions is likely to result in strong augmen-
tation of the global defense industry, with 
positive revenue growth for market partici-
pants. Such a positive outlook might repre-
sent numerous opportunities for economic 
development and attract investment to the 
Ukrainian defense industry.

Brief Overview of the 
Industry and Legal 
Framework

Ukraine’s defense industry is organized 
principally around state-owned enterprises 
(the SOEs) managed by Ukroboronprom (the 
UOP), which is the largest state defense hold-
ing group with over 130 subsidiaries operat-
ing in five major industries as well as in R&D 
and export-import activities. There are also 
more than 90 privately-owned entities across 
the sector. 

During the last few years a number of 
strategic documents regulating the sector 
were adopted, which have laid down a solid 
groundwork for the development of the sec-
tor for the next several years. Unfortunately, 
these documents do not provide sufficient 
basis for the  current effective functioning of 
the sector and the adoption of numerous acts 
of secondary legislation, such as the State 
Target Program of Reforming and Developing 
the Defense Industry for the period till  2020, 
is required.  

Major Problems/ 
Challenges in the 
Industry

1) Lack of Transparency and Clear Cor-
porate Governance in SOEs 

According to Transparency International, 
the defense industry, with its huge contracts 
and high secrecy poses unique corruption 
risks4. In fact, it is estimated that every year 
at least USD 20 billion is lost because of cor-
ruption in the sector through single source 
contracts, overpaid agents and other forms 
of corruption5. In Ukraine, the defense in-
dustry is generally perceived as a highly 
opaque sector, a fact that discourages large 
investors from entering the market. One 
particular example of such a lack of trans-

parency is that procurement of more than 
90% of armaments and military equipment 
is designated as a “state secret” by Ukraine’s 
defence authorities6. As a result, the lion’s 
share of goods and services under the State 
Defense Order of Ukraine is procured through 
single-source contracts tending to result in 
excessive prices and lower quality of goods7.  
Another significant problem is the lack of 
clear corporate governance and the frag-
mentation and scattering of state ownership 
among numerous stakeholders (Ministry 
of Defense of Ukraine, Ministry of Internal 
Affairs of Ukraine, State Space Agency of 
Ukraine, etc). This lack of central control over 
the sector tends to result in frequent overlap 
of powers, numerous conflicts of interest and 
poor quality management.

 
2) Rigid Legislation and Numerous Legal 

Restrictions
Strong cooperation between market 

players, especially cooperation between 
SOEs and private enterprises, is considered 
to be one of the key factors for successful 
growth of the defense industry. It facilitates 
the implementation of new technologies 
and solutions, which might not be otherwise  
affordable to companies working indepen-
dently with their own resources. In Ukraine, 
there are still no effective mechanisms for co-
operation between SOEs and private investors. 
Worse still, there is a number of outdated le-
gal restrictions preventing the establishment 
of such mechanisms. For example, the CMU’s 
Decree No.24-92 of 31.12.1992 stipulates that 
Ukrainian SOEs, with some minor exceptions 
to those in the aircraft and construction indus-
tries, are not allowed to found any type of en-
terprises. Another notable example is the legal 
prohibition for the establishment of commer-
cial enterprises on the basis of state-owned 
property unless the Government’s share in 
such enterprises exceeds 50%. In our view, 
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these as well as many other regulations of a 
similar nature significantly restrict the abil-
ity of private market players to form strategic 
partnerships with SOEs and do not provide 
investors with sufficient protection. 

3) Need to Revamp the Export/Import 
Control System

The priority issue that needs to be ad-
dressed here is the role of UOP in export/im-
port control activities. Specifically, according 
to the CMU Resolution No. 838 of 8.06.1998 
business enterprises seeking to export mili-
tary goods must coordinate all transactions 
related to military goods with UOP, obtain 
the UOP’s consent for entering into certain 
types of contracts and, in some cases, agree 
preliminarily with UOP on the approximate 
price of military goods. Given that UOP is not 
only a regulator of the system but also a key 
player on the defense market, this might be 
considered a serious conflict of interest. The 
issue of limiting the UOP’s authority has been 
actively discussed on the market in recent 

times with a number of proposed potential 
solutions to the problem, but unfortunately, 
there is no unanimity on this issue between 
the state bodies responsible for reforming the 
sector. Another issue on the export/import 
reform agenda is updating the Ukrainian ex-
port control lists of goods so that they con-
form to the items controlled on the multilat-
eral export control regime lists.

4) Privatization of Non-strategic SOEs in 
the Defense Sector

Management of a large number of SOEs  
in Ukraine by different stakeholders has, as 
stated above, proved to be inefficient. Fur-
thermore, the maintenance of SOEs comes 
at a high cost for the Government and sub-
sequently ends up being paid for by Ukrain-
ian taxpayers. Although there is a general 
understanding of the necessity to privatize 
SOEs in different sectors, SOEs in the de-
fense sector are currently carved out from 
privatization. We, believe that the privati-
zation of all SOEs which are unprofitable 

and/or ineffective and are not defined as 
strategic is a wise move. The goal, there-
fore, should be to have privatized (without 
Russian ownership, as provided by legisla-
tion) SOEs through open competition ten-
ders, which will help to transform them into 
companies that buy/sell/seek investment in 
developed world markets.

Conclusion
Despite the enormous inherited and ac-

quired potential of the Ukrainian defense 
sector, it is generally not regarded as an at-
tractive area of business at the current time. 
Comprehensive reform of the sector should 
be conducted, which should help connect the 
Ukrainian defense industry with 21st cen-
tury processes already developed and imple-
mented in NATO countries, making it more 
transparent, accountable and efficient. Fortu-
nately, there are numerous international best 
practices that can be followed to facilitate the 
implementation of such reform and to maxi-
mize its results.

DLA PiPer 

DLA Piper is a global law firm which has a presence 
in more than 40 countries throughout the Ameri-
cas, Asia Pacific, Europe and the Middle East, 
providing a broad range of legal services to local, 

regional and international clients. 
Areas of practice in Ukraine
The firm’s Kiyv office specializes in the following fields:
Antitrust and Competition: permits for concentration; 

for concerted practices, leniency program advice; advice on 
protection from unfair competition, compliance advice and 
audits, obtaining preliminary conclusions from the AMCU; 
abuse of dominant position; advice on commercial agree-
ments and trade practices, natural monopolies and public 
procurement; support during investigations by the AMCU, as 
well as competition litigation.

Corporate and M&A: setting up and termination of busi-
nesses, corporate governance, M&A, including due diligence, 
corporate restructuring and reorganization; corporate inves-
tigations and compliance and legal support of day-to-day 
operations.

Finance and Projects: M&A and regulatory work in the 
banking and finance sector, asset, debt and capital markets 
transactions, structured finance, project finance, real estate 
finance, aviation finance, debt restructuring projects, infra-
structure and PPP projects, litigation in debt and insolvency-
related matters.

IP and Technology: registration and protection of IP in 
Ukraine and overseas, IP portfolio management, IP due dili-

gence, structuring of IP ownership and commercialization of 
IP, unfair competition issues, parallel import and counterfeits, 
licensing and assignment agreements, IT outsourcing, Inter-
net, e-commerce, domain names and telecommunications, 
data protection, software and hardware, technology transfer. 

Labor: employment contracts, personnel policies, em-
ployment law audits and due diligence reviews, data protec-
tion, employee rights, employment-related tax issues, termi-
nation matters, employment litigation.

Litigation, Arbitration and Investigations: all types of dis-
pute resolution including cross-border litigation and interna-
tional arbitration; global investigations including FCPA and 
UKBA driven; fraud investigations, white-collar crime, con-
tentions and non-contentious compliance, AML and other 
regulatory checks and investigations

Real Estate and Construction: acquisition/sale and lease 
transactions for real estate and land; registration of associ-
ated rights; establishment of business presence, expansion 
and structuring of retail business, construction and planning 
matters, industrial and infrastructure projects, real estate 
due diligence, structuring of real estate transactions and 
construction investment projects, real estate contracts, 
mortgage lending and environmental issues.

Tax: corporate tax, VAT and customs, tax driven restruc-
turings (domestic and international), as well as M&A trans-
actions from the tax perspective, tax due diligence, reviews 
of tax profiles of entities, tax controversy, litigation and 
transfer pricing.
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