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IN THE UNITED STATES DISTRICT COURT 
OF THE NORTHERN DISTRICT OF ALABAMA 

HUNTSVILLE DIVISION 
 
ACADIA INSURANCE CO.,  
  Plaintiff, 
v.  
 
UNITED STATES OF 
AMERICA  
  Defendant. 
 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

Cause No.: 5:13-cv-00895-CLS 

 
PLAINTIFF’S RESPONSE BRIEF TO DEFENDANT’S MOTION TO DISMISS PURSUANT 

TO FED. R. CIV. P. 37, OR, IN THE ALTERNATIVE, FOR SUMMARY JUDGMENT 
PURSUANT TO FED. R. CIV. P. 56 

 
TO THE HONORABLE JUDGE OF SAID COURT: 
 

Plaintiff, Acadia Insurance Co., as Subrogee of Yedla Management Co., Inc. & 

Hospitality Enterprises of Huntsville, Inc. d/b/a Country Inn & Suites (hereinafter 

referred to as “Plaintiff” or “Acadia”), files this Response Brief to Defendant’s 

Motion to Dismiss Pursuant to Fed. R. Civ. P. 37, or, in the alternative, for 

Summary Judgment Pursuant to Fed. R. Civ. P. 56, and in support thereof would 

respectfully show the Court the following:  

INTRODUCTION 

 The U.S. Government wholly failed to respond to Acadia’s formal notice of 

claim.  The U.S. Government did not request an opportunity to inspect the fire 

scene for one and a half years after being placed on formal notice of claim.  There 

is no evidence the U.S. Government made any attempt to inspect the fire scene in 
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the months following the fire on September 22, 2010, although a fire originated on 

the balcony of a room occupied by one of its federal agents, and although that 

agent was interviewed by the local authorities and admitted to smoking on the 

balcony.  The U.S. Government showed no concern for inspection of the fire scene 

until January 24, 2014—eight months after this lawsuit was filed; seventeen 

months after it received formal notice of claim under 28 U.S.C. § 2675; and over 

three years after the fire.  Now, the U.S. Government complains the fire scene was 

not preserved for its inspection, and seeks death penalty sanctions against Acadia. 

There is no authority requiring a fire scene be held intact indefinitely until an 

interested party asks for the opportunity to inspect.   The fire scene was well photo-

documented by not one but two certified fire investigators.  One of those 

investigators is a completely uninterested party with the City of Huntsville Fire 

Department.  Should the Court find spoliation occurred, there is no evidence that 

any alleged spoliation occurred in bad faith.  Pursuant to clear Eleventh Circuit and 

Alabama Supreme Court precedent, any spoliation sanction would be 

inappropriate.  Defendant’s Motion to Dismiss should be denied. 

I.   PLAINTIFF’S RESPONSE TO MOVANT’S STATEMENT OF UNDISPUTED FACTS 

 Plaintiff would demonstrate that the following are actual undisputed facts 

within the meaning of FED. R. CIV. P. 56, contrary to Defendant’s assertions in § 1 

of Defendant’s Brief in Support of Motion to Dismiss. See Doc. 23.  
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1. On September 22, 2010, a fire ignited on the second floor balcony of Room 

2207 at the subject Country Inn & Suites located at 4880 University Drive.  See 

Exhibit A, Standard Form 92 & correspondence without exhibits. 

2. An investigation as to the cause and origin of the fire at the subject Country Inn 

& Suites was initiated first by the City of Huntsville Fire Marshal’s 

Department. See Exhibit B, October 5, 2010 City of Huntsville Fire Marshal’s 

Report at FBI000037.  

3. During the cause and origin investigation of the fire, the City of Huntsville Fire 

Marshal’s Department conducted a thorough investigation of the fire scene, 

including requesting an inspection of electrical wiring and fixtures present at 

the scene by Electrical Inspector Doug Smith.  See Id.; see also Exhibit C, 

Report of Electrical Inspector Doug Smith, FBI 000081.  

4. Due to the findings of the City of Huntsville Fire Marshal’s Department and an 

independent cause and origin analysis from EFI Global, the relevant parties 

were put on notice that there may be a claim for subrogation. See Exhibit A.  

5.  On October 12, 2010, Rod Williams issued a report that stated the following 

with regard to the cause and origin of the September 22, 2010 fire at the subject 

Country Inn & Suites: 

Fire pattern analysis indicates that the fire originated in the northwest corner 
of the balcony of room 2207. The evidence indicates ignition resulted from 
improperly discarded smoking materials. Evidence indicates first fuel ignited 
consisted of ordinary combustibles on or associated with the balcony.  
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Events bringing ignition and fuel together include human involvement, 
which would include improperly discarded smoking materials. See Doc. #21 
at Exhibit 8; see Exhibit D, Declaration of Rod Williams at ¶ 19.  
 

6. On October 5, 2010, Investigator Dan Wilkerson, a Fire Marshal with the 

Huntsville Fire Department, issued a report and concluded the following in 

regards to the cause and origin of the September 22, 2010 fire at the subject 

Country Inn & Suites:  

During my interior examination, I noted heavy fire/smoke/heat damage to a 
room on the third floor 2307 that extended to the attic. In the second floor 
apartment 2207, there was a pack of cigarettes and a lighter on the tv table 
just inside the door. I requested Electrical Inspector Doug Smith.  See Doug 
Smith’s report. Building Inspector Skip Stinson, also, responded to the scene 
per Doug Smith’s request. Due to the fire damage Doug Smith and Skip 
Stinson stated that the building was unsafe to occupy.  I interviewed the 
occupant of room 2207, Michal (sic) Siegling. In conclusion, the point of 
origin was on the second floor balcony. The cause of the fire was careless 
use of smoking materials. See Exhibit B, October 5, 2010 Report of Fire 
Marshal Dan Wilkerson at FBI000037.   
 

7. On September 27, 2010, “systematic debris removal began with the fire 

department during their investigation. Some of the fire debris had been removed 

from the area of origin, in search for the ignition source.” See Doc. #21 at 

Exhibit 8; see Exhibit D, Declaration of Rod Williams at ¶ 18. Due to the 

investigation of the Huntsville Fire Marshal’s Department and resulting 

conclusion that the fire was caused by the careless discarding of smoking 

materials, no items were collected by the Huntsville Fire Marshal’s Department 

during the investigation of the fire.  See Doc. #21 at Exhibit 8; see Exhibit D, 
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Declaration of Rod Williams at ¶¶ 18 – 21; See Exhibit B, October 5, 2010 

Report of Huntsville Fire Marshal’s Report at FBI000037. During the cause and 

origin investigation by the City of Huntsville Fire Marshal’s Department, the 

subject Country Inn & Suites did not receive any citations for safety code 

violations. See Doc. #21 at Exhibit 8; see Exhibit D, Declaration of Rod 

Williams at ¶ 8; See Exhibit B, October 5, 2010 Report of Huntsville Fire 

Marshal’s Report at FBI000037. 

8. On October 21, 2010, Plaintiff’s claim service expressly stated the following in 

report:  

We would also like to call to your attention that there is extensive damage to 
the wiring in the third floor of the building [due to the fire made the basis of 
the present matter] and our inspection revealed that none of the wiring is in 
conduit and there may be code upgrades involved in the repair of the 
wiring as well as the construction of the balcony, which was destroyed 
in the fire. See Doc. #21 at YEDLA 2525.  
 
Yedla never received a safety violation citation in relation to the wiring on 

the third floor of Building 2.  See Id.; see Exhibit B, October 5, 2010 City of 

Huntsville Fire Marshal’s Report; see Exhibit D, Exhibit D, Declaration of 

Rod Williams at ¶ 8.  

9. On June 3, 2011, the Department of Community Development Code 

Enforcement Division issued a citation to Plaintiff for building code violations 

present within Building 1 at the subject Country Inn & Suites.  See Doc. #21 at 

YEDLA 344 – 345.  The fire made the basis of the present lawsuit originated in 
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Room 2207 of Building 2 of the subject Country Inn & Suites.  See Exhibit B, 

October 5, 2010 Report of City of Huntsville Fire Marshal’s Department; see 

Doc. #21 at Exhibit 8.  

10.  On August 1, 2012, Plaintiff timely presented this claim in writing to the 

Federal Bureau of Investigation (FBI) by sending a Standard Form 95 Claim for 

Damage, Injury, or Death Pursuant to 28 U.S.C. § 2675 and 28 C.F.R. §§ 14.2 – 

14.3, and correspondence with additional documentation, in satisfaction of the 

jurisdictional prerequisites of 28 U.S.C. § 2401(a) & (b) (stating that plaintiff 

must present claim to appropriate federal agency within two (2) years of the 

incident made the basis of the complaint).  See Exhibit A, Standard 95 Claim 

Form & August 1, 2011 correspondence with exhibits omitted. 

11.  Both Lieutenant Dan Wilkerson of the Huntsville Fire Marshal’s Department, 

an independent, non-retained expert, and Plaintiff’s retained expert, Rod 

Williams, opined that the fire originated in the northwest corner of the balcony 

of Room 2207 due to improperly discarded cigarettes by the room’s occupant, 

Michael Siegling, an agent of the FBI.  See Exhibit B, October 5, 2010 Report 

of City of Huntsville Fire Marshal’s Department; see Doc. #21 at Exhibit 8.  

12.  Defendant’s retained expert witness surmises that there is a “reasonably 

significant possibility that the fire was caused by faulty or defective electrical 
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wiring, fixtures, and furnishings at the fire scene[.]” See Doc. # 23 at p. 6, ¶12; 

see Doc. # 21 at pp. 40 – 45; 49 – 54; 56 – 59.  

13.   Defendant’s expert witness cannot substantiate his “hunch” regarding the 

origin and cause of the fire made the basis of the present lawsuit, and cannot 

disprove the conclusions and findings of the City of Huntsville Fire Marshal’s 

report and the report(s) of Rod Williams, Plaintiff’s retained expert.  See Doc. 

23 at p. 6, ¶12.  Plaintiff vigorously disputes Defendants’ assertion that 

Defendants’ expert cannot opine about the cause and origin of the fire without 

inspecting the “fire debris, electrical wiring, fixtures, and furnishings from the 

fire scene” as Defendants’ expert had access to all reports, including hundreds 

of photographs, taken of the fire scene and physically inspected the scene on 

February 20, 2014. See Exhibit B, October 5, 2010 Report of City of Huntsville 

Fire Marshal’s Department; see Doc. # 21, pp. 35 – 38, Exhibit 8.  

14.  Plaintiff is not in possession, custody, ownership and/or control of any fire 

debris evidence, electrical wiring, fixtures, and furnishings from the fire scene 

and is therefore not obligated to produce said items pursuant to FED. R. CIV. P. 

34.   

15.  Plaintiff has timely responded to all of Defendant’s discovery requests and has 

produced over three thousand (3,000) documents in response to same. Plaintiff 

has redacted privileged, confidential and/or proprietary information in 
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accordance with the FEDERAL RULES OF CIVIL PROCEDURE.  See Plaintiff’s 

entire production of documents to date.   

16. The City of Huntsville Fire Marshal’s Department and Plaintiff’s retained 

expert, Rod Williams, met the standards of professional care in the United 

States required by the National Fire Protection Association (NFPA) “Guide for 

Fire and Explosion Investigations” (NFPA 921) and the “Standard for 

Professional Qualifications for Fire Investigator” (NFPA 1033).  See Exhibit 

B, October 5, 2010 Report of City of Huntsville Fire Marshal’s Department; see 

Exhibit D, Declaration of Rod Williams at ¶¶ 1 – 5.  

17.  With regards to the cause and origin investigation of the subject fire, all of 

Plaintiff’s experts met the met the standards of professional care as stated in 

NFPA 921and NFPA 1033.  See Id. Additionally, Plaintiff timely provided 

notice of its claim pursuant to the express requirement of 28 U.S.C. § 2675 and 

28 C.F.R. §§ 14.2 – 14.3, and correspondence with additional documentation, in 

satisfaction of the jurisdictional prerequisites of 28 U.S.C. § 2401(a) & (b).  See 

Exhibit A, Standard 95 Claim Form & August 1, 2011 correspondence with 

exhibits omitted. 

II. PLAINTIFF’S ADDITIONAL UNDISPUTED FACTS 

Plaintiff would further demonstrate that the following are additional undisputed 

facts within the meaning of FED. R. CIV. P. 56 that necessitate the Court’s attention, 
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and support Plaintiff’s assertion that this Court should summarily deny 

Defendant’s Motion to Dismiss: 

1. On August 1, 2012, Plaintiff timely presented this claim in writing to the 

Federal Bureau of Investigation (FBI) by sending a Standard Form 95 Claim for 

Damage, Injury, or Death Pursuant to 28 U.S.C. § 2675 and 28 C.F.R. §§ 14.2 – 

14.3, and correspondence with additional documentation, in satisfaction of the 

jurisdictional prerequisites of 28 U.S.C. § 2401(a) & (b) See Exhibit A, 

Standard 95 Claim Form & August 1, 2011 correspondence with exhibits 

omitted. Pursuant to the express guidelines of 28 C.F.R. § 14.2(a), the Standard 

Form 95 claim must “state[] a sum certain of the damages suffered.” 28 C.F.R. 

§ 14.2(a). Due to the continuing nature of the injury suffered, the sum certain of 

the damages claimed until late 2012.  See Exhibit A, Standard 95 Claim Form 

& August 1, 2011 correspondence with exhibits omitted. 

2.  Very importantly, Defendant never responded to Plaintiff’s formal submission 

of claim pursuant to 28 U.S.C. § 2675 and 28 C.F.R. §§ 14.2 – 14.3. As such, 

the demand was deemed to have been denied by Defendant pursuant to 28 

U.S.C.  § 2675(a) on February 1, 2013 (holding that “[t]he failure of an agency 

to make final disposition of a claim within six months after it is filed shall, at 

the option of the claimant any time thereafter, be deemed a final denial of the 

claim for purposes of this section.”).  Plaintiff filed its Original Complaint on 
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May 10, 2013, in federal court pursuant to 28 U.S.C. § 2401(a) & (b) (within 

six months of the appropriate federal agency failing to make a final disposition 

of claim). See Doc. # 1. After submission of the claim to Defendant on August 

1, 2012, Defendant never requested an inspection of the fire scene and/or 

inquired as to the fire investigation during the statutory six-month 

determination period. See Doc. #1.  

3.  Defendant did not request to enter and inspect the subject Country Inn & Suites 

until January 24, 2014, one and a half years after Defendant was placed on 

notice of Plaintiff’s claim for damages.  See Exhibit F, Defendant’s Third 

Request for Production and Inspection c.f. Exhibit A, Standard 95 Claim Form 

& August 1, 2012 correspondence with exhibits omitted.  The inspection of the 

subject Country Inn & Suites occurred on February 20, 2014. See Exhibit F, 

Defendant’s Third Request for Production and Inspection. 

4. Michael Siegling’s employment position from September 1, 2009 to the present 

date is a Special Agent with the Federal Bureau of Investigation (FBI). See 

Exhibit E, Defendant’s Responses to Plaintiff’s Discovery Requests at pp. 4 – 

12. 

5. Michael Siegling was an employee of the Federal Bureau of Investigation for 

the relevant time period of August 14, 2010 through September 23, 2010.  See 
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Exhibit E, Defendant’s Responses to Plaintiff’s Discovery Requests at pp. 4 – 

12.  

6. Michael Siegling arrived at the subject Country Inn & Suites on August 14, 

2010 to complete a six (6) week training program required in order to be a 

certified bomb technician. See Exhibit E, Defendant’s Responses to Plaintiff’s 

Discovery Requests at pp. 4 – 12. 

7. Michael Siegling applied to the training program and his application was 

approved by the FBI.  Mr. Siegling also submitted a travel request, including 

lodging, for this training which was approved by the FBI’s San Francisco Field 

Office. See Exhibit E, Defendant’s Responses to Plaintiff’s Discovery Requests 

at pp. 4 – 12. 

8. Defendant admits that the training program that Michael Siegling was attending 

while in Huntsville, Alabama was relevant to his position with the FBI and that 

attendance at the training was required in order to be a certified bomb 

technician. The training was not a condition on employment. See Exhibit E, 

Defendant’s Responses to Plaintiff’s Discovery Requests at pp. 4 – 12. 

9. Michael Siegling required lodging in Huntsville, Alabama in order to attend the 

six-week training program because it was not commutable from his office of 

permanent assignment. See Exhibit E, Defendant’s Responses to Plaintiff’s 

Discovery Requests at pp. 4 – 12. 
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10. Michael Siegling’s lodging in at the subject Country Inn & Suites was booked 

on a government-issued credit card and then reimbursed by the San Francisco 

Field Office of the FBI. See Exhibit E, Defendant’s Responses to Plaintiff’s 

Discovery Requests at pp. 4 – 12.  

11. On September 22, 2010, Michael Siegling was the occupant of Room 2207 at 

the subject Country Inn & Suites.  See Exhibit B, October 5, 2010 Report of 

Huntsville Fire Marshal’s Report at FBI000037; see Exhibit D, Declaration of 

Rod Williams at ¶ 28 – 31; see Doc. #21 at Exhibit 8.  

12. An investigation including exterior fire pattern analysis indicated the fire 

originated exterior to the balcony of room 2207. See Exhibit B, City of 

Huntsville Fire Marshal’s Report at FBI000037; see Exhibit D, Declaration of 

Rod Williams at ¶ 10. 

13.  Systematic debris removal began with the fire department, a non-party to the 

present matter, during their investigation. Plaintiff has no control over the City 

of Huntsville Fire Department.  Some of the fire debris had been removed from 

the area of origin, in search for the ignition source. See Exhibit D, Declaration 

of Rod Williams at ¶ 18 – 21; see Doc. #21 at Exhibit 8.  

14.  However, the conditions and/or alteration to the fire scene did not preclude 

determining the origin or cause of the fire by either the Huntsville Fire 

Marshal’s Department or Plaintiff’s retained expert. See Exhibit B, City of 
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Huntsville Fire Marshal’s Report at FBI000037; see Exhibit D, Declaration of 

Rod Williams at ¶ 6, 20. 

15.  Marlboro brand cigarette butts were found in the area directly below the 

balcony of room 2207.  See Exhibit D, Declaration of Rod Williams at ¶¶ 21 – 

32; see Doc. #21 at Exhibit 8. Upon Lieutenant Wilkerson’s interview of 

Michael Siegling, Mr. Siegling confirmed that he used Marlboro brand 

cigarettes. See Id.  

16.  The Huntsville Fire Department responded to the alarm at 10:40 p.m. on 

September 22, 2010 and arrived on the scene at 10:45 p.m. See Exhibit B, 

October 5, 2010 City of Huntsville Fire Marshal’s Report; see Exhibit D, 

Declaration of Rod Williams at ¶ 26; see Doc. #21 at Exhibit 8 

17.  Per request of the Huntsville Fire Department, on the date of the incident, at 

approximately 11:45 p.m. City of Huntsville Electrical Inspector Doug Smith 

was called out to the fire scene at the subject Country Inn & Suites.  See Exhibit 

C, FBI 000081. Electrical Inspector Smith determined that the fire made the 

basis of the subject lawsuit was not by any electrical malfunction and/or 

electrical component.  See Id. This includes the inspection of the electrical 

panel, electrical wiring connected to a wall hung light fixture, and the heat plant 

and determination that none of these electrical components caused the fire made 

the basis of the present lawsuit. See Id; see Exhibit D, Declaration of Rod 

Case 5:13-cv-00895-CLS   Document 26   Filed 04/07/14   Page 15 of 32



 

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS PAGE 14 
L:\00760\0064 (Yedla)\Pleadings\Drafts\Response to D's MTD.docx 

Williams at ¶ 20.  Indeed, these items were not located within the area of origin.  

See Id.  

18.  Lieutenant Wilkerson interview Michael Siegling on the date of the incident, 

September 22, 2010.  See Exhibit D, Declaration of Rod Williams at ¶¶ 21 – 32.  

Mr. Siegling confirmed that he extinguished his used cigarettes in a styrofoam 

cup with water.  Id.  Mr. Siegling stated that he was last on the balcony outside 

of Room 2207 around 5 or 6:00 p.m. prior to the fire. Id.  

19.  No investigator for the City of Huntsville or for the Plaintiff has identified any 

code violations existing in Building 2 of the hotel where the fire occurred as the 

cause of the subject fire. See Doc. # 21 at Exhibits 8 & 12; see Exhibit B.  

III. PLAINTIFF’S DISPUTED FACTS 
 

1. The evidence indicates ignition resulted from improperly discarded smoking 

materials, with the evidence indicating first fuel ignited consisted of ordinary 

combustibles on or associated with the balcony outside of Room 2207. See 

Exhibit B, October 5, 2010 City of Huntsville Fire Marshal’s Report; see 

Exhibit D, Declaration of Rod Williams at ¶¶ 21 – 32.  The events bringing 

ignition and fuel together include human involvement, which would include 

improperly discarded smoking materials by the occupant of Room 2207, 

Michael Siegling. See Id. 
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IV. ARGUMENT & AUTHORITIES 
 

 Defendant argues that its Motion to Dismiss, based on alleged spoliation of 

evidence, is based on principles of “fundamental fairness.”  See Doc. #23 at p. 2.  

However, Defendant seeks to impose death penalty spoliation sanctions on 

Plaintiff without providing evidence of: (1) any bad faith on behalf of Plaintiff; (2) 

any actions on behalf of Plaintiff that demonstrate an intent to actively inhibit 

Defendant’s investigation; or (3) that Defendant requires the evidence to assert a 

claim or affirmative defense. See Doc. #23. However, the U.S. Government 

showed no concern for inspection of the fire scene until January 24, 2014—eight 

months after this lawsuit was filed; seventeen months after it received formal 

notice of claim under 28 U.S.C. § 2675; and over three years after the fire.  

Defendant cannot provide any evidence, nor cite to any federal or state authority, 

that would support the imposition of spoliation sanctions on Plaintiff under the 

facts of this matter. As such, Defendant’s Motion to Dismiss should be denied. 

A. Eleventh Circuit Precedent Mandates that Spoliation Sanctions Are Not 
Appropriate in the Present Matter.  
 

The Eleventh Circuit has held that federal law governs the imposition of 

spoliation sanctions.  See Flury v. Daimler Chrysler Corp., 427 F.3d 939, 943-44 

(11th Cir. 2005). Importantly, federal precedent in the Eleventh Circuit establishes 

“the party seeking [spoliation] sanctions must prove ... first, that the missing 

evidence existed at one time; second, that the alleged spoliator had a duty to 
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preserve the evidence; and third, that the evidence was crucial to the movant being 

able to prove its prima facie case or defense.” Walter, 2010 WL 2927962, at *2 

(citing Floeter v. City of Orlando, 6:05–cv–400–Orl–22KRS, 2007 WL 486633, at 

*5 (M.D. Fla. Feb. 9, 2007)). 

1. There Was no Evidence to Collect From the Area of Origin of the Fire. 

 Defendant contends that Plaintiff’s expert should have saved “evidence” 

from the fire scene.  See Doc. #23. However, there were no electrical components, 

wiring, or equipment found in the area of origin of the fire scene.  See Exhibit D, 

Declaration of Rod Williams at ¶ 20.  

 While activities such as product retention and arc-mapping are certainly 

appropriate and necessary in some fire scenes, they are not required in every 

investigation.  Regardless of the dollar amount of the property damaged caused by 

this fire, this is not a complex fire scene that would require all manner of physical 

evidence be removed and processed.  See Id. at ¶¶ 15 – 30. This is not a case where 

multiple potential sources of ignition were located within the area of origin, such 

that collection and further testing of each of those items would be required to 

determine which of those items was the cause. Id. This is not a case where a 

product is alleged to have caught fire, such that collection and testing would be 

required to determine whether a defect in the product existed and caused the fire.  

Id. The items Defendant complains were not removed from the fire scene are items 
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that were simply not located within the area of origin of this fire.  Id. In this case 

we have an area of origin where the only potential source of ignition present was 

the existence of carelessly discarded cigarettes. Id. There were no products, no 

lights, no furnaces, no electrical devices or features within the area of origin to 

collect.  Id. Mr. Williams, the expert opining on behalf of the party with the burden 

of proof in this matter, inspected the area of origin of the fire, and along with the 

City of Huntsville Fire Marshal’s Department, reached the conclusion the fire 

ignited due to carelessly discarded cigarette and not due to some other source. Id; 

see Exhibit B, October 5, 2010 Report of City of Huntsville Fire Marshal’s 

Department. In addition, no one from the City of Huntsville, not the Fire Marshal, 

not the Building Inspector, concluded any code violation existed in the building 

and caused this fire.  Id.  

2. Defendant Does Not Have the Burden of Proof in this Matter. 

 The alleged “evidence” that Defendant contests should have been kept 

and/or preserved is not crucial for movant to be able to prove a prima facie defense 

because Defendant does not have the burden of proof in this case.  This topic is 

discussed at length in the Alabama Supreme Court’s decision in Vesta Fire Ins. 

Co., discussed supra. 901 So. 2d 84 (Ala. 2004). 
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3. There Is No Evidence That Plaintiff Has Acted In Bad Faith 

 Even if all three elements are met, “[a] party’s failure to preserve 

evidence rises to the level of sanctionable spoliation “only where the absences 

of that evidence is predicated on bad faith,” such as where a party purposely 

loses or destroys relevant evidence.” Id. at *2 (citing Bashir v. Amtrak, 119 F.3d 

929, 931 (11th Cir. 1997)(emphasis added)); see Walter v. Carnival Corp., No. 09–

20962–CIV, 2010 WL 2927962 at *2 (S.D. Fla. July 23, 2010) (citation and 

internal quotation marks omitted) (stating that “[m]ere negligence in losing or 

destroying records is not enough for an adverse inference, as it does not sustain an 

inference of consciousness of a weak case.”); Floeter v. City of Orlando, No. 6:05–

CV–400–Orl–22KRS, 2007 WL 486633, at *7 (M.D. Fla. Feb. 9, 2007) (stating 

that “in th[e] [Eleventh C]ircuit the negligent destruction of evidence is insufficient 

to support an adverse inference instruction.”).  

The Eleventh Circuit’s recent holding in S.E.C. v. Goble  is particularly 

instructive in this matter. 682 F.3d 934, 947-48 (11th Cir. 2012). In Goble, the 

SEC requested a Receiver and a Securities Investor Protection Corporation 

(“SIPC”) Trustee to have control of North American’s books and records during 

the wind down of North American’s operations. Id.  Goble alleged that after their 

appointment, and the district court’s restraining order to preserve North 

American’s records, he found twenty-five bags of shredded documents at North 
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American’s offices.  Id.  Goble contended that these destroyed documents 

contained evidence that it was a customary business practice for him to sign off on 

wire transfers, and because the documents were destroyed, Goble argued that the 

spoliation of evidence occurred and that the district court failed to properly 

consider this claim. Id.   

Here, the Eleventh Circuit refused to impose a spoliation sanction, 

regardless of Goble’s assertions that the destruction of evidence prejudiced him 

from making a defense, as Goble had presented no evidence that the SEC 

destroyed the documents contained in the bags or made intentional efforts to 

withhold evidence at trial.  Id.  Because Goble did not demonstrate that the missing 

evidence resulted from the SEC’s bad faith, the Eleventh Circuit held that the 

district court was correct in rejecting Goble’s spoliation claim.  Id.  

Defendant has presented no evidence that any alleged spoliation of evidence 

is predicated on bad faith as required pursuant to Eleventh Circuit precedent. Id.; 

Bashir, 119 F.3d at 931.  Instead, the evidence demonstrates that systematic debris 

removal of the fire scene began with the City of Huntsville Fire Department, a non-

party to the present matter with no obligation to preserve evidence, during their 

investigation. See Exhibit D, October 12, 2010 Report of Rod Williams at p. 4; 

Smith v. Atkinson, 771 So. 2d 429 (Ala. 2000) (noting that there is no general duty 

placed on an independent third party to preserve evidence; further in addition to 
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proving duty, breach, proximate cause, and damage, plaintiff in a third-party 

spoliation of evidence case must also show: (1) that defendant spoliator had actual 

knowledge of pending or potential litigation; (2) that duty was imposed on 

defendant through a voluntary undertaking, agreement, or specific request; and (3) 

that missing evidence was vital to plaintiff’s pending or potential action). Some of 

the fire debris had been removed from the area of origin, in search for the ignition 

source. See Exhibit D, October 12, 2010 Report of Rod Williams at p. 4.   

Defendant presents no evidence of alleged bad faith on behalf of Plaintiff 

with regards to preserving evidence. Doc. #23. Indeed, Defendant does not even 

assert that Plaintiff has taken any action with regard to the failure to preserve 

evidence that would rise above alleged negligence. Doc. 23 at § 2, pp. 10 – 19. As 

such, Defendant has not provided any evidence of conduct on behalf of Plaintiff 

that would allow for the institution of any sanction, much less dismissal.  See 

Bashir, 119 F.3d at 931; Flury, 427 F.3d at 943-44. While this circuit does not 

require a showing of malice in order to find bad faith, mere negligence in losing or 

destroying records is not sufficient to draw an adverse inference. See Id. Mann v. 

Taser Intern., Inc., 588 F.3d 1291, 1310 (11th Cir. 2009) (holding that, where 

proponent presented five instances of alleged spoliation and asked for 

corresponding sanctions, but presented no evidence that any party acted in bad 
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faith regarding any of the instances, that the district court did not err in declining to 

draw an adverse inference against the responding party). 

 Further, a party moving for sanctions must establish, among other things, 

that the destroyed evidence was relevant to a claim or defense such that the 

destruction of that evidence resulted in prejudice. See Flury v. Daimler Chrysler 

Corp., 427 F.3d 939, 943 (11th Cir. 2005) (explaining that spoliation analysis 

hinges upon the significance of the evidence and the prejudice suffered as a result 

of its destruction).  Importantly, as the defending party, Defendant does not have 

the burden to disprove Plaintiff’s theory of the cause and origin of the fire or to 

propose an alternate cause and origin scenario. Vesta Fire Ins. Corp. v. Milam & 

Co. Const., Inc., 901 So. 2d 84 (Ala. 2004).  Indeed, federal courts in this Circuit 

have continuously refused to impose spoliation sanctions on parties that have 

destroyed and/or failed to preserve evidence. Eli Lilly & Co. v. Air Exp. Intern. 

USA, Inc., 615 F.3d 1305 (11th Cir. 2010) (holding that the ability of carrier to 

make claim or defense had not been affected by manufacturer’s post-transit 

destruction of temperature-sensitive insulin products that had been frozen in transit 

as required for claim for spoliation of evidence, and therefore that spoliation 

sanctions were not warranted).  

As discussed in the sections above, Defendant’s retained expert witness 

surmises that there is a “reasonably significant possibility that the fire was caused 

Case 5:13-cv-00895-CLS   Document 26   Filed 04/07/14   Page 23 of 32



 

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS PAGE 22 
L:\00760\0064 (Yedla)\Pleadings\Drafts\Response to D's MTD.docx 

by faulty or defective electrical wiring, fixtures, and furnishings at the fire 

scene[.]” See Doc. # 23 at p. 6, ¶12; see Doc. # 21 at pp. 40 – 45; 49 – 54; 56 – 59.  

However, a “reasonably significant possibility” (i.e., a “hunch”) is not evidence of 

the significance of  the alleged evidence and the prejudice suffered as a result of its 

destruction as required by Eleventh Circuit precedent.  Eli Lilly & Co., 615 F.3d at 

1305; Flury, 427 F.3d at 943.  The evidence that Defendant’s cite as “proof” of 

faulty electrical wiring and/or issues all relate to issues within Building 1 at the 

subject Country Inn & Suites.  See Doc. #21 at YEDLA 344 – 345.  The fire made 

the basis of the present lawsuit originated in Room 2207 of Building 2 of the 

subject Country Inn & Suites.  See Exhibit B, October 5, 2010 Report of City of 

Huntsville Fire Marshal’s Department; see Doc. #21 at Exhibit 8. In fact, there was 

no electrical wiring at all located within the area of origin.  See Id.; see also 

Exhibit C, FBI 000081.  

B. Alabama Case Law Regarding Spoliation Favors Plaintiff & the Denial 
of Defendant’s Motion to Dismiss 
 
The Eleventh Circuit also considers the law of the state in which a subject 

Court sits when determining guidelines relating to spoliation.  Flury, 427 F.3d at 

943-44 (citing Silvestri v. General Motors Corporation, 271 F.3d 583, 590 (4th 

Cir. 2001)(concluding that although federal law of spoliation applies, the court will 

recognize principles from some of the state cases cited to them)). The case law 
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concerning spoliation in Alabama overwhelmingly supports denying Defendant’s 

Motion to Dismiss and refusing to place spoliation sanctions on Plaintiff.  

 The factual scenario in the Alabama Supreme Court’s decision in Vesta Fire 

Ins. Corp. v. Milam & Co. Const., Inc. parallels the facts of the present case and 

provides excellent analysis of the spoliation doctrine present in Alabama. 901 So. 

2d 84 (Ala. 2004).  The Vesta Fire Ins. Corp. cases were the result of a fire that 

destroyed a video rental store in Bessemer on July 24, 1998. Id. at 87-88. The 

Vesta Fire Insurance Corporation (“Vesta”) insured the premises for the owner of 

the building, and Wausau Insurance Company (“Wausau”) insured the store’s 

inventory for Hollywood Entertainment Corporation (“Hollywood”), which owned 

the inventory. Id.  Vesta and Wausau sued, as subrogors of their respective 

insureds, Landmark Electric Company, Inc. (“Landmark”); Milam & Company 

Construction, Inc. (“Milam”); Sentry Heating & Air Conditioning (“Sentry”); Sure 

Air, Ltd.; Lenz–Ramseur, Inc.; and DesignWorx, Inc., alleging that the defendants, 

as contractors and subcontractors responsible for the construction or maintenance 

of the building that housed the video rental store, had negligently designed, 

constructed, and maintained the building and thereby had caused the fire that 

destroyed the building and its contents. Id. Specifically, the plaintiffs alleged that 

the defendants had improperly installed and maintained the electrical components 
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in the air-conditioning system and that that improper installation and maintenance 

had caused the fire. Id.  

On the day of the fire Vesta employed Robert Young, a certified fire 

investigator of considerable experience, to investigate the fire. Id. at 90. The City 

of Bessemer did not conduct any independent investigation of the fire; instead it 

relied upon Young, who directed fire department employees at the scene. Id. 

Young investigated the scene of the fire on the day of the fire. Id. Young’s report, 

dated September 14, 1998, concluded that the fire originated in the attic of the 

building near a steel I-beam described as being in the rear third of the building to 

the right of center; the I-beam was badly twisted as a result of the fire. Id. Young 

determined that the fire was caused by an electrical malfunction, most likely an 

HVAC unit. Id. Several weeks after the fire, the building was demolished, which 

resulted in the loss of a section of undamaged HVAC conduit “from about in front 

of the office back to the back wall” as well as all the other electrical components in 

the building that had not showed signs of arcing or short circuits, including the 

electrical receptacles, fluorescent fixtures, and neon-sign transformers.  Id.  

The trial court dismissed the case on summary judgment based on the trial 

court’s determination that the plaintiffs’ conduct had resulted in spoliation of the 

evidence, namely, the HVAC and all other electrical components. Id. at 88.  

However, the Alabama Supreme Court reversed the trial court’s decision, noting 
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that without evidence to the contrary, “we must accept the explanations given by 

the plaintiffs for how and why various items become unavailable, including in this 

case the professed opinion and judgment of their experts that materials at the fire 

scene that were allowed to be demolished were not “germane” to a determination 

of the cause of the fire.” Id. at 98-99. Importantly, the Alabama Supreme Court 

noted that “[t]he plaintiffs have the burden of proving their theory of causation 

from that evidence whereas the defendants have no affirmative burden to 

establish a cause for the fire.” Id. (emphasis added).  Although the defense expert 

testified that no one can draw any reliable conclusions concerning the cause of the 

fire based on the remaining evidence, the plaintiffs’ experts were of the opposite 

view, and the plaintiffs will have the burden of proving from that evidence their 

theory of the case. Id. at 97.  The Alabama Supreme Court also noted that there 

were witness interviews, photographs, and an investigation that supported the 

plaintiffs’ experts’ theory of the case and could be reviewed and/or relied upon by 

defendant’s experts. Id.  

 As in Vesta Fire Ins.Corp., the present lawsuit concerns the subrogation 

interests of Plaintiff, the insurer of the subject Country Inn & Suites, as a result of 

the September 22, 2010 fire that caused extensive property damages. See Doc. #1. 

Per request of the Huntsville Fire Department, on the date of the incident, at 

approximately 11:45 p.m. City of Huntsville Electrical Inspector Doug Smith was 
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called out to the fire scene at the subject Country Inn & Suites.  See Exhibit C, FBI 

000081. Electrical Inspector Smith determined that the fire made the basis of the 

subject lawsuit was not by any electrical malfunction and/or electrical component.  

See Id. This includes the inspection of the electrical panel, electrical wiring 

connected to a wall hung light fixture, and the heat plant and determination that 

none of these electrical components caused the fire made the basis of the present 

lawsuit. See Exhibit D, Declaration of Rod Williams at ¶¶ 21 – 32. Lieutenant 

Daniel Wilkerson of the Huntsville Fire Marshal’s Department interviewed 

Michael Siegling on the date of the incident, September 22, 2010. See Id.  

Marlboro brand cigarettes were found in the area below the balcony of room 2207.  

Id.  Upon Lieutenant Wilkerson’s interview of Michael Siegling, Mr. Siegling 

confirmed that he used Marlboro brand cigarettes. Id.  

 In addition to the independent investigation of the Huntsville Fire Marshal’s 

Department, Rod Williams, Plaintiff’s retained expert, investigated the scene and 

prepared a report regarding the cause and origin of the subject fire.  See Exhibit D, 

Declaration of Rod Williams; see Doc. #21 at Exhibit 8 & Exhibit 12. Both 

Lieutenant Dan Wilkerson of the Huntsville Fire Marshal’s Department, an 

independent, non-retained expert, and Plaintiff’s retained expert, Rod Williams, 

opined that the fire originated in the northwest corner of the balcony of Room 2207 

due to improperly discarded cigarettes by the room’s occupant, Michael Siegling, 
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an agent of the FBI.  See Id.; see also Exhibit B, October 5, 2010 Report of City of 

Huntsville Fire Marshal’s Department at FBI000037.  

The evidence indicates ignition resulted from improperly discarded smoking 

materials, with the evidence indicating first fuel ignited consisted of ordinary 

combustibles on or associated with the balcony outside of Room 2207.  See Id.  

Plaintiff’s experts opine that the events bringing ignition and fuel together include 

human involvement, which would include improperly discarded smoking materials 

by the occupant of Room 2207, Michael Siegling. Id.  Having determined that any 

electrical component was not the cause and/or origin of the subject fire, and 

therefore not germane to the fire investigation, electrical wiring and other electrical 

components as well as fire debris were removed from the fire scene.  See Exhibit 

C, FBI 000081; see Exhibit B, October 5, 2010 Report of City of Huntsville Fire 

Marshal’s Department at p. 19; see Exhibit D, Declaration of Rod Williams at ¶¶ 

21 – 32. There is no evidence, nor does Defendant assert, that the removal of the 

electrical wiring and components by the Huntsville Fire Department was done in 

bad faith or to inhibit the investigation of Defendant.  See Doc. #23.  

As in Vesta Fire Ins. Corp., although Defendant’s retained expert has 

acknowledged a “possibility” that the electrical wiring and components could have 

caused the subject fire, Plaintiff’s retained experts are of the opposite view, and the 

Plaintiff will have the burden of proving from that evidence their theory of the 
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case. 901 So. 2d at 97. Plaintiff’s experts have also demonstrated that the electrical 

components and wiring were not saved as after a thorough investigation and 

analysis, electrical failure was ruled out as a cause of the subject fire.  See Exhibit 

C, FBI 000081; see Exhibit B,  October 5, 2010 Report of City of Huntsville Fire 

Marshal’s Department at FBI000037; see Exhibit D, Declaration of Rod Williams 

at ¶ 20; see also Vesta Fire Ins. Co., 901 So. 2d at 98 – 99.  Further, although 

Defendant’s experts contest that he or she did not have the ability to view the fire 

scene and/or witnesses, Defendant’s experts has had access to all government 

reports issued relating to the subject fire, has had the opportunity to review 

hundreds of photographs taken of the fire scene, and knows the identity of and has 

the ability to depose the witnesses to the subject fire.  See Doc. #21 and all 

attached exhibits. As in Vesta Fire Ins. Co., the laws governing spoliation in 

Alabama decisively demonstrate that spoliation sanctions are not appropriate in the 

present matter, and therefore Defendant’s Motion to Dismiss should be summarily 

denied. Vesta Fire Ins. Co., 901 So. 2d at 98 – 99. 

V. CONCLUSION 

 As clearly demonstrated above, federal precedent in this Circuit and 

Alabama case law relating to spoliation clearly favor the refusal to impose 

spoliation sanctions on Plaintiff in this matter.  Defendant has presented no 

evidence that any alleged spoliation of evidence is predicated on bad faith as 
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required pursuant to Eleventh Circuit precedent. Bashir, 119 F.3d at 931; Doc. # 

23.  Instead, the evidence demonstrates that systematic debris removal of the fire 

scene began with the City of Huntsville Fire Department, a non-party to the present 

matter with no obligation to preserve evidence, during their investigation. See 

Exhibit D, Declaration of Rod Williams at ¶¶ 18 – 21; Smith v. Atkinson, 771 So. 

2d 429 (Ala. 2000). Defendant does not present any evidence of any alleged bad 

faith on behalf of Plaintiff with regards to preserving evidence. Doc. # 23. Indeed, 

Defendant does not even assert in the argument portion of its Motion to Dismiss 

that Plaintiff has taken any action with regard to preserving evidence that would 

rise above alleged negligence. Doc. 23 at § 2, pp. 10 – 19. As such, Defendant, 

who bears the burden to receive a spoliation sanction, has not provided any 

evidence of conduct on behalf of Plaintiff that would allow for the institution of 

any sanction, much less dismissal.  See Bashir, 119 F.3d at 931; Flury, 427 F.3d at 

943-44; Mann v. Taser Intern., Inc., 588 F.3d 1291, 1310 (11th Cir. 2009).  Based 

on the overwhelming federal and state authority in favor of Plaintiff, Plaintiff 

respectfully requests that this Court deny Defendant’s Motion to Dismiss and 

refuse to impose spoliation sanctions on Plaintiff.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

NORTHEASTERN DIVISION 
 

 
ACADIA INSURANCE CO., 
 
               Plaintiff, 
 
v. 
 
UNITED STATES OF AMERICA,  
 
               Defendant. 
 

 
 
 
 
 
   CIVIL ACTION NO. 
   5:13-CV-00895-CLS 

 
DEFENDANT’S REPLY BRIEF IN SUPPORT OF MOTION TO DISMISS 

PURSUANT TO FED. R. CIV. P. 37, OR, IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT PURSUANT TO FED. R. CIV. P. 56 

 
The Defendant United States of America, in the above-styled cause, by and 

through Joyce White Vance, United States Attorney for the Northern District of 

Alabama, and Jack Hood, Assistant U.S. Attorney, and pursuant to Rules 37 and 

56 of the Federal Rules of Civil Procedure respectfully submits the following reply 

brief in support of Defendant’s Motion to Dismiss or in the alternative for 

Summary Judgment against Plaintiff, and shows as follows: 

TABLE OF CONTENTS 

I. DEFENDANT’S RESPONSES TO PLAINTIFF’S ADDITIONAL      
UNDISPUTED FACTS……………………………………………………….….2 
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III. ARGUMENT AND CITATION OF AUTHORITIES…………………...….9 

1. The Defendant Asserts There Was Important Evidence to Collect From 

 the Area of Origin of the Fire and That Plaintiff’s Defined Area of 

 Origin Was Too Restrictive…………………………………………..…...9  

2. The Defendant Does Have the Burden of Proof in this Matter and 

 Evidence Should Have Been Documented, Photographed, and 

 Preserved……………………………………………………………..…...15   

3. There Is Evidence That the Plaintiff’s Destruction of Evidence was  

 at Least Negligent or “Culpable”……………………………...…………..16 

4. Defendant Does Not Need to Show That Plaintiff Acted in Bad Faith but 

 Only That Plaintiff is “Culpable.”……..………………………………......17 

III. CONCLUSION………………………………………………………...19 

     CERTIFICATE OF SERVICE………………………………………………..20 
 

I. Defendant’s Response to Plaintiff’s Additional Undisputed Facts 

The Defendant contends that paragraphs 1 through 16 are mostly background 

facts that are incomplete and thus irrelevant to the issues raised in Defendant’s 

motion.  

As to paragraphs 17 through 19, Defendant would clarify and dispute 

Plaintiff’s assertions by showing the following narrative and relevant citations to 

evidence: 
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This case concerns a $1 million fire claim regarding Building 2 of the 

Country Inn and Suites, 4880 University Drive in Huntsville, Alabama, previously 

owned and operated by Yedla Management and Hospitality Enterprises of 

Huntsville, Inc. (“Yedla”). The September 22, 2010 10:40 p.m., fire was 

extinguished by the Huntsville Fire Department (“HFD”). (Government Exhibit A, 

Defendant’s Rule 26(a)(2) Disclosure (Doc.21), Declaration of David Icove with 

attachments, pp. 16-17, 20; YEDLA002966). 

Subsequent investigations by the HFD and EFI Global, Inc. (“EFI”), a 

private forensic investigation firm who often specializes in subrogation claims, 

both concluded that the fire occurred on the second floor balcony of Room 2207, 

and asserted the cause of the fire was careless use of smoking materials by the 

occupant of that room, FBI agent Michel Siegling. (Government Exhibit A, 

Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), Declaration of David Icove with 

attachments, pp. 21; YEDLA002966 and EFI. p. 5; YEDLA002946) 

FBI agent Michael Siegling stated to the HFD investigator Daniel R. 

Wilkerson that he had smoked several cigarettes on the balcony one or two days 

prior to the fire, but not on the date of the fire.  FBI agent Michael Siegling 

maintained he always extinguished his cigarettes in a water-filled Styrofoam cup. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), 

Declaration of David Icove with attachments, Plaintiff’s Rule 26(a)(2) Disclosure, 
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Exhibit 3, Written statement of Michael K. Siegling, YEDLA000917- 

YEDLA000918).  

EFI’s fire investigator Roderick S. “Rod” Williams conducted a scene 

examination. The examination included destructive disassembly of electrical 

wiring and debris, and it occurred in the alleged area of fire origin, on the second 

floor balcony of Room 2207. The wiring and debris were discarded at the scene 

without regards to further competent laboratory and forensic examinations. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), 

Declaration of David Icove with attachments, pp. 40-45; 49-54; 56-59)  

The field examination of electrical wiring and fixtures is a task best deferred 

to electrical engineers in a competent forensic laboratory. The conscious 

abandonment of evidence by EFI seriously deprived third parties’ ability to pursue 

alternative causation as to potential sources of ignition through electrical failures or 

malfunctions. (Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 

21), Declaration of David Icove with attachments, pp. 40-45; 49-54; 56-59) 

Although Acadia’s insurance adjuster recognized early in his investigation 

that the fire could create a subrogation claim, Acadia failed to notify the United 

States of America that it would be a target. Furthermore, investigators for the 

United States, as an interested party in the fire scene examination, were unable to 

investigate the scene. Acadia’s adjuster, who was also responsible for the salvage, 
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allowed the building to be repaired, thus destroying all of the physical evidence 

abandoned by EFI. The evidence is clear that Acadia’s adjuster did not take any 

affirmative steps to protect the evidence. (Government Exhibit A, Defendant’s 

Rule 26(a)(2) Disclosure (Doc. 21), Declaration of David Icove with attachments, 

pp. 46-49; 72-76). 

The EFI fire investigator also had a responsibility to recognize his role to 

preserve evidence he examined, avoid destructive disassembly, and minimize 

potential for spoliation of evidence. He also had a responsibility to recognize and 

notify his client of potential interested parties, temporarily cease his scene 

investigation, protect the scene, and await further instructions for later joint 

inspections of the scene. Interested parties in this case would have included, but 

not be limited to, the United States, the manufacturers of lighting and electrical 

equipment, and persons responsible for past renovations. The evidence is clear that 

EFI’s investigator did not take any affirmative steps to protect the evidence. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), 

Declaration of David Icove with attachments, pp. 40-54; 56-59) 

On June 3, 2011, the evidentiary value of the electrical wiring in walls and 

lighting fixtures became clearly significant. The wiring and lighting were found to 

be potential sources of ignition and thus were improper and dangerous installations 

throughout the entire Yedla motel complex. During a June 3, 2011, routine permit 
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inspection by the City of Huntsville Codes Enforcement, the inspectors found 

serious fire, electrical, and building code violations throughout the entire Yedla 

motel complex (Buildings 1, 2, and 3). These electrical violations included, for 

example, incorrectly installed lighting fixtures, open electrical splices in the walls 

of all of the occupied rooms, and open slices in electrical boxes wallpapered over. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), 

Declaration of David Icove with attachments, Exhibit 10, City of Huntsville Fire, 

Electrical, and Building Inspection Reports) 

The investigative findings of the City of Huntsville Codes Enforcement 

officials showed that significant codes violations existed in all of the Yedla 

buildings, but were not detected the evening of the fire or immediately thereafter 

by the fire or other inspectors. There is no mention of findings of code violations 

by the City of Huntsville Electrical Inspector Doug Smith. Mr. Smith was called 

out to rule out any electrical malfunctions and/or electrical components as the 

cause of the fire. Mr. Smith inspected electrical panels, electrical wiring connected 

to a wall hung light fixture, and concluding that none of these caused the fire. 

However, he did not note the very obvious violations which were later found by 

City of Huntsville Codes Enforcement officials. (Government Exhibit A, 

Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), Declaration of David Icove with 

attachments, pp. 40-45; 49-54; 56-59). 
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Both the HFD and EFI’s fire investigators and the Electrical Inspector failed 

to note in their reports the discovery of fire code violations. However, based upon 

the June 3, 2011 findings, it is reasonable to deduce that the HFD and EFI 

investigators along with Electrical Inspector Smith either did not take the time to 

thoroughly inspect the property or they simply lacked the prerequisite knowledge 

of how to conduct proper codes assessments. (Government Exhibit A, Defendant’s 

Rule 26(a)(2) Disclosure (Doc. 21), Declaration of David Icove with attachments, 

pp. 40-45; 49-54; 56-59). 

On September 23, 2010, Plaintiff directed its claim service to investigate the 

fire and “[t]horoughly address subrogation and salvage.” (Emphasis added) 

Plaintiff was looking for potential litigants for recovery of fire losses on the very 

day its experts began their investigations. Defendant was not given notice of a 

claim against it until August of 2012, almost two years after the fire. The first 

notice came when Plaintiff submitted its Administrative Claim for damages 

totaling $1,119,536.93 under the Federal Tort Claims Act, (“FTCA”) 28 U.S.C. §§ 

1346(b)(1) and 2671- 2680. (Government Exhibit A, Defendant’s Rule 26(a)(2) 

Disclosure (Doc.21), Declaration of David Icove with attachments, pp. 31; 46-48; 

Exhibit 4, YEDLA 000919-000920; Government Exhibit B, Declaration of Lori 

Lee Holland, FBI Supervisory Paralegal Specialist). 
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On May 13, 2013, attorneys for Acadia followed up their claim by filing the 

instant lawsuit against the United States and Michael Siegling. Since the filing of 

the lawsuit, Michael Siegling has been dismissed as a Defendant, and the matter is 

now pending only as to the claims against the United States of America. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc.21), 

Declaration of David Icove with attachments, pp. 31; 46-48) 

The Defendant’s fire causation expert, David J. Icove, Ph.D., P.E., is an 

experienced, credentialed, and published expert in the field of forensic fire scene 

reconstruction and analysis, professional standards of care, and spoliation of 

evidence. His expert testimony record include appearances before U.S. 

Congressional committees seeking guidance and recommended legislation in 

arson, bombing, and other violent crimes. (Government Exhibit A, Defendant’s 

Rule 26(a)(2) Disclosure (Doc.21), Declaration of David Icove with attachments, 

pp. 5-11) Dr. Icove’s professional opinion in this case is that the investigations 

conducted by Investigator Daniel Wilkerson (City of Huntsville Fire Department) 

and Investigator Roderick Williams (EFI Global, Inc.) are not the product of 

reliable scientific principles and methods; are based upon insufficient facts or data; 

fail to reliably apply the proper principles and methods of forensic fire 

investigation to the facts of this case; and fail to meet the generally accepted 

standard of care for conducting a proper and reliable scientific fire investigation as 
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set forth in NFPA 921 (2014 Edition), NFPA 1033 (2014 Edition), and all other 

recognized professional standards for conducting a proper fire investigation. These 

failings defeat the validity and reliability of both Investigators Wilkerson’s and 

Williams’ opinions rendered in this case. (Government Exhibit A, Defendant’s 

Rule 26(a)(2) Disclosure (Doc.21), Declaration of David Icove with attachments, 

pp. 75-76). 

II. Defendant’s Response to Plaintiff’s Disputed Facts 

          As to paragraph1, Defendant responds to Plaintiff’s assertions by showing 

the same foregoing narrative and relevant citations to evidence contained in section 

I, supra. 

III. ARGUMENT AND CITATION OF AUTHORITIES 

1. The Defendant Asserts There Was Important Evidence to Collect 

From the Area of Origin of the Fire and That Plaintiff’s Defined Area of 

Origin Was Too Restrictive.  

The Defendant contends that Plaintiff’s expert should have saved “evidence” 

from the fire scene. The Plaintiff incorrectly states that there were no electrical 

components, wiring, or equipment found in the area of origin of the fire scene. In 

fact, there were numerous several items of evidence on the balcony where HFD 

and EFI stated the fire originated. (Government Exhibit A, Defendant’s Rule 

26(a)(2) Disclosure (Doc.21), Declaration of David Icove with attachments, pp. 31; 
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46-48, 70-72) Potential relevant artifact evidence generated by the fire included arc 

mapping of energized connectors and fixtures. Id. 

The Defendant also asserts that EFI’s “hide-the-ball” approach effectively 

discarded evidence. Assuming that HFD and EFI fire investigators correctly 

located the fire starting on the second floor balcony of Room 2207, the entire 

balcony of Room 2207 must be considered to be the area of fire origin. Thus, all 

debris on the second balcony would be considered evidence. (Government Exhibit 

A, Defendant’s Rule 26(a)(2) Disclosure (Doc.21), Declaration of David Icove 

with attachments, pp. 31; 46-48; 64-70) (NFPA 921, 2014 Edition, pt. 3.3.11, 

defines the “area of origin” as: “A structure, part of a structure, or general 

geographic location within a fire scene, in which the ‘point of origin’ of a fire or 

explosion is reasonably believed to be located.”  

In particular, EFI excludes in its evaluation the existence and potential 

source of ignition of the lighting fixture and electrical wiring, although these items 

were examined, destructively disassembled, and discarded. This “hide- the-ball” 

approach to fire investigation is professionally frowned upon since it prevents 

other interested parties in obtaining the same evidentiary value from that evidence. 

There are many times that laboratories perform careful forensic examination of this 

evidence. (Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc.21), 

Declaration of David Icove with attachments, pp. 31; 40-48; 49-59) 
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The Defendant further asserts that incorrectly installed electrical wiring and 

lighting fixtures were in existence at the time of the fire.  During a June 3, 2011 

routine permit inspection by the City of Huntsville Codes Enforcement, inspectors 

found serious fire, electrical, and building codes violations common throughout the 

entire Yedla motel complex (Buildings 1, 2, and 3). These electrical violations 

included, for example, incorrectly installed lighting fixtures, open electrical splices 

in the walls of all of the occupied rooms, and open slices in electrical boxes 

wallpapered over. (Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure 

(Doc. 21), Declaration of David Icove with attachments, pp. 40-45; 49-54; 56-59) 

It should be specifically noted that a photograph from Room 2207 (FBI 

Agent Seigling’s room) taken by EFI shows a telephone wire running underneath 

the carpet, an obvious electrical code violation. 

 

Figure 1. Photo from Room 2207 (Michael K. Siegling’s room) of a 

telephone junction box with cable running from under the carpet, behind the 
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baseboard, up the face of the wall, and into the junction box. (YEDLA003042). 

This same electrical code violation of “open wiring” and “Telephone cable run 

under carpet from wall to wall In rooms” was cited by the City of Huntsville Codes 

Enforcement, inspectors on June 3, 2011, in Buildings 1, 2, and 3. (Government 

Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), Declaration of David 

Icove with attachment, Exhibit 10; Building 1 (FBI000126), Building 2 

(FBI000119), and Building 3 (FBI000118).) 

The photographs taken by EFI clearly (Figure 2, below) show evidence 

remaining in the form of fire debris, an electrical lighting fixture, and a self-

documented destructive examination of the evidence within the area of fire origin. 

This evidence should have been documented, photographed, and secured. No 

evidence should have been subject to destructive examinations. (Government 

Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), Declaration of David 

Icove with attachments, pp. 40-45; 49-54; 56-59). 

 

  

Case 5:13-cv-00895-CLS   Document 28   Filed 04/14/14   Page 12 of 20



13 
 

Figure 2. Remains of the exterior electrical lighting fixture on balcony of 

Room 2207 (left, YEDLA003053). Self-documented destructive examination of 

electrical evidence of unknown origin from the fire scene. (right, YEDLA003053) 

Generally, in fire investigations, arc mapping itself is significant evidence. 

The Plaintiff incorrectly assumes that while activities such as product retention and 

arc mapping are certainly appropriate and necessary in some fire scenes, they are 

not required in every investigation. The Plaintiff also assumes that the Yedla fire 

was not a complex scene and would not require physical evidence be removed and 

processed. (Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 

21), Declaration of David Icove with attachments, pp. 40-45; 49-54; 56-59; 70-72) 

(NFPA 921, 2014 Edition, pt. 3.3.8, recommends the use of arc mapping since it 

is: “The systematic evaluation of the electrical circuit configuration, spatial 

relationship of the circuit components, and identification of electrical arc sites to 

assist in the identification of the area of origin and analysis of the fire’s spread.” 

(emphasis added). 

It should be noted that this fire may actually have been a products liability 

case. The Plaintiff incorrectly assumes that the Yedla motel fire was not caused by 

a defective product, and therefore collection and testing would be required to 

determine whether a defect in the product existed and caused the fire. 

Unfortunately, since EFI discarded the evidence and Acadia’s adjuster allowed the 
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salvage to be disposed of, no one will never know the true nature of this fire. The 

June 3, 2011, permit inspection by the City of Huntsville Codes Enforcement 

revealed that numerous electrical violations existed in each one of the Yedla motel 

buildings, incorrectly installed lighting fixtures, open electrical splices in the walls 

of all of the occupied rooms, and open slices in electrical boxes wallpapered over. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), 

Declaration of David Icove with attachments, pp. 40-45; 49-54; 56-59) This is 

ample evidence of other potential causes of the fire. 

It must be emphasized that Plaintiff’s investigators, claims adjusters, and 

legal counsel should have been aware of the spoliation potential. Both parties agree 

that the prevailing professional standards include National Fire Protection 

Association (NFPA) “Guide for Fire and Explosion Investigations” (NFPA 921) 

and the “Standard for Professional Qualifications for Fire Investigator” (NFPA 

1033). Fire investigators, insurance claims personnel, and insurance legal counsels 

are routinely advised through NFPA 921 and NFPA 1033 of their responsibility to 

recognize and minimize the potential for spoliation by halting fire scene 

examinations pending the proper notification and participation of interested parties. 

(Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc. 21), 

Declaration of David Icove with attachments, pp. 38-59) 
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Although both parties agree in this case that NFPA 921 establishes the 

recognized standards for fire investigation, the Defendant disputes whether NFPA 

921 was properly applied in this matter by the Plaintiff’s experts, particularly with 

the issue of spoliation of evidence. (Government Exhibit A, Defendant’s Rule 

26(a)(2) Disclosure (Doc. 21), Declaration of David Icove with attachments, pp. 

49-54; 72-76) 

2.     The Defendant Does Have the Burden of Proof in this Matter and 

Evidence Should Have Been Documented, Photographed, and Preserved.    

The Defendant disagrees with Plaintiff’s assertion that evidence need not 

have been kept and/or preserved since the Plaintiff has the burden of proof in this 

case. This is a flawed approach as the diversity of independent parallel 

investigations often reveals the true origin, cause, development, and responsibility 

for the fire. Parallel investigations rely upon unspoiled evidence to seek out the 

answer. (Government Exhibit A, Defendant’s Rule 26(a)(2) Disclosure (Doc.21), 

Declaration of David Icove with attachments, pp. 31; 46-48; 64-70)  

In Story v. Raj Properties, Inc., 909 So. 2d 797, 802-803 (Ala. 2005), the 

Alabama Supreme Court set out the movant’s burden to show spoliation and 

applied five factors in analyzing spoliation of evidence: (1) the importance of the 

evidence destroyed, (2) the culpability of the offending party, (3) fundamental 

fairness, (4) alternative sources of the information, and (5) the possible 
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effectiveness of other sanctions less severe than dismissal.  The Court concluded 

that “[t]here was evidence to support a conclusion by the trial court that Story was 

culpable in preventing the EIFS defendants from inspecting the house.” Id. at 804 

 3.     There Is Evidence That the Plaintiff’s Destruction of Evidence was  

at Least Negligent or “Culpable”. 

The Plaintiff’s supervision of the EFI investigation, allowing for the disposal 

of scene evidence, and failure to notify even one interested party was at least 

negligent or a basis for finding spoliation “culpability.” See Story v. Raj 

Properties, Inc., supra, at 804.  

It should be noted that: (1) Acadia and EFI had the means to track down and 

notify the United States that it was an interested party before the scene was 

destroyed; (2) Acadia and EFI failed to document, collect, and preserve physical 

evidence that may have posed alternative and plausible hypotheses for the origin 

and cause of the fire; (3) Acadia and EFI showed no appreciation that a 

subrogation target would want the opportunity to inspect the scene before it was 

disturbed; and (4) there is no proof independent third-party investigated the fire, its 

origin, and its cause, thus, the only record that existed was created by the agents 

retained by Acadia. This loss of evidence is so prejudicial that it substantially 

denies the Defendant the ability to defend the claim. 
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Acadia’s conduct was also “culpable” because in its supervision of the 

investigation and later salvage operations, it did not take any steps to preserve the 

fire scene or to seasonably notify even one potential subrogation target. This action 

could only be characterized as negligent or “culpable”. The evidence is clear that 

Acadia and EFI’s investigator did not take any affirmative steps to protect any 

evidence. 

Moreover, the evidence of spoliation has irreparably prejudiced the 

Defendant’s case. Specifically, if the Defendant had been put on reasonable notice 

of the fire, it would have been able to conduct a parallel and coordinated 

investigation to search the debris of the fire for the critical evidence that Acadia 

failed to find or claimed did not exist. In addition, the destruction of the fire scene 

deprived the Defendant of the opportunity to establish defenses such as the origin 

and cause of the fire may have been in an area above the balcony, or that the fire 

may have been caused one or more of the serious electrical problems that existed 

throughout the Yedla motel complex. 

4. Defendant Does Not Need to Show That Plaintiff Acted in Bad 

Faith but Only That Plaintiff is “Culpable.” 

The Plaintiff asserts that Defendant must show that Plaintiff acted in bad 

faith in order to prevail in Defendant’s motion raising spoliation. However, “[the 

Eleventh Circuit] does not require a showing of malice in order to find bad faith, 
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[but] mere negligence in losing or destroying records is not sufficient to draw an 

adverse inference.” Silver v. Countrywide Home Loans, Inc., 483 F. App’x 568, 

572 (11th Cir. 2012). (Emphasis added) 

Under Alabama law, as demonstrated by Story v. Raj Properties, Inc., supra, 

the spoliator’s conduct must be found to be “culpable”. Id. at 804. 

The Eleventh Circuit has affirmed the imposition of sanctions short of 

dismissal where the plaintiff was the more “culpable” party and caused the 

defendant substantial prejudice. Graff v. Baja Marine Corp., No. 08–10413, 2009 

WL 226308 at *2 (11th Cir. Feb. 2, 2009). See also Continental Casualty 

Company, a/s/o Downey Trees v. Peterson Pacific Corp., Case No. 2:08-cv-0240-

WCO, filed May 21, 2010 (U.S. District Court for the Northern District of 

Georgia, Gainesville Division)(defendant was unable to conduct further testing to 

rebut plaintiff expert’s theories regarding cause and origin of fire, and therefore 

court excluded any and all testimony by plaintiff’s expert). See also Erie Insurance 

Exchange v. Davenport Insulation, Inc., 659 F. Supp. 2d 701 (2009)(plaintiff’s 

failure to notify defendant of fire scene before it was destroyed was negligent and 

justified a finding of spoliation and case dismissal, in part because defendant was 

deprived of the opportunity to show that he fire may have been caused by an 

electrical problem). 
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The Plaintiff’s conduct, as demonstrated hereinabove, rises to the level of 

“culpable,” and the Plaintiff has caused the Defendant substantial prejudice. 

III. CONCLUSION 

WHEREFORE, the Defendant respectfully moves the Court for an order 

dismissing this case pursuant to Rule 37 or granting summary judgment pursuant 

to Rule 56. In the alternative, Defendant is entitled to a negative inference against 

Plaintiff. The inference would be that the electrical wiring, fixtures, and 

furnishings at the fire scene were not preserved for inspection by Plaintiff’s experts 

and would have provided favorable evidence to Defendant. Furthermore, the 

Plaintiff should not be permitted to produce any expert testimony on the cause and 

origin of the fire. 

  
Respectfully submitted, 
                                  
JOYCE WHITE VANCE  

                                                   UNITED STATES ATTORNEY  
                                                 
                                                  s/ Jack Hood                                          

Jack Hood 
                                                   Assistant United States Attorney 
                                                  U.S. Attorney’s Office 
                                                  State Bar No. D41J 
                                                  1801 Fourth Avenue North 
                                                  Birmingham, Alabama 35203        
                                                  (205) 244-2103   
                                                  (205) 244-2181 (fax) 
                                                  jack.hood@usdoj.gov 
  
  

Case 5:13-cv-00895-CLS   Document 28   Filed 04/14/14   Page 19 of 20



20 
 

Of Counsel: 
  
Jayme Kantor, Esq. 
Assistant General Counsel 
Federal Bureau of Investigation 
935 Pennsylvania Avenue, NW 
Suite 10140 
Washington, DC 20535 
Phone: 202/324-7194 
Email: Jayme.Kantor@ic.fbi.gov 
  

CERTIFICATE OF SERVICE 
  

I hereby certify that on April 14, 2014, I electronically filed the foregoing 
with the Clerk of Court using the CM/ECF system which will send notification of 
such filing to: 
                                 

    Carl L. Evans, Esq. 
    Paul A. Grinke, Esq. 

               Attorneys for Plaintiff 
    McCathern, P.L.L.C. 
    Regency Plaza 
    3710 Rawlins Street 
    Suite 1600 
    Dallas, TX  75219 
    Phone: 214/741-2662 
    Facsimile:  214/741-4717 
    Email: cevans@mccathernlaw.com 
      pgrinke@mccathernlaw.com 
 

  
                                                    s/ Jack Hood             

                                                         Jack Hood 
                                                             Assistant United States Attorney 
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