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I. Introduction

The Commodity Futures Trading Com-

mission (CFTC or Commission) recently

took several steps to further encourage

cooperation with and self-reporting to the

Commission’s Division of Enforcement

(Division). In 2017, the Commission is-

sued its first non-prosecution agreement

(NPA) and published an Updated Advi-

sory on Self-Reporting and Full

Cooperation.1 Additionally, the newly ap-

pointed Director of the Division of En-

forcement, James McDonald, made a

number of public statements signaling that

the Division was changing its approach to

cooperation and self-reporting.2 The Up-

dated Advisory and the Director’s state-

ments provide useful context regarding

how the Commission will assess and re-

ward self-reporting and cooperation in

future investigations and enforcement

actions.

Market participants may welcome the

Updated Advisory, which largely harmo-

nizes the Commission’s guidance with

that of other federal agencies, including

the Securities and Exchange Commission

(SEC) and the Department of Justice

(DOJ). Nevertheless, the updated guide-

lines and uncertainty regarding how they

will be administered raise broad practical

considerations for practitioners and their

clients. The decision to cooperate will

remain a complicated one.

II. CFTC Cooperation
Program

A. Overview

The Updated Advisory is a continuation

of recent changes in the Commission’s

policies on cooperation. Although volun-

tary self-disclosure was previously a fac-

tor in the Division’s cooperation assess-

ment, it is now the single most significant

driver. Director McDonald announced

that the Division would provide “substan-

tial credit” for a self-reported violation,

but less so for cooperation during an in-

vestigation already underway. Specifi-

cally, Director McDonald explained that

the Division is hopeful that by “spelling

out the substantial benefit, in the form of a

significantly reduced penalty,” companies

and individuals will be more motivated to

self-report misconduct.3 Further, the Up-

dated Advisory provides that the Division

will provide “substantial reduction[s]” in

civil penalties for companies that self-

report wrongdoing, cooperate with the

Division’s investigation, and remediate

flaws in their controls and compliance
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programs. No less significant, the Division out-

lined heightened expectations for “full coopera-

tion,” including identification of potentially

culpable individuals.

B. Prior Guidance

The Division emphasized cooperation and vol-

untary disclosure in a number of prior enforce-

ment advisories. Specifically, the Division issued

two prior enforcement advisories for companies

on August 11, 2004 and March 1, 2007 (respec-

tively, the 2004 Advisory4 and the 2007

Advisory5).

The 2004 Advisory set forth three primary fac-

tors the Division would consider in recommend-

ing sanctions against a company: (i) the nature of

the company’s efforts to uncover and investigate

violations; (ii) the quality of the company’s ef-

forts in cooperating with the Division and manag-

ing the aftermath of the misconduct; and (iii)

corporate efforts to prevent future wrongdoing.

The 2004 Advisory noted that the Division

would consider respondents’ cooperation credit

in enforcement actions, including whether the

misconduct arose because of pressure from supe-

riors and the level at which the misconduct oc-

curred, when evaluating cooperation. Further, the

2004 Advisory provided examples of “uncoop-

erative conduct” that would counteract the coop-

eration credit that a company might otherwise

receive, such as misrepresenting the nature or

extent of the company’s misconduct.

Building on the 2004 Advisory, the 2007 Ad-

visory clarified that the Division’s cooperation

policy did not intend to “erode[] or heighten[]”

attorney-client privilege and work product

protections.6 But, the Division noted that it would

look favorably on companies that avoided enter-

ing into joint defense agreements with counsel

for its employees or for other entities.

C. Recent Developments

1. January 2017: Enforcement
Advisories on Cooperation

On January 19, 2017, the Division issued

revised cooperation credit guidelines for compa-

nies,7 as well as its first cooperation credit guide-

lines for individuals8 (together, the January 2017

Advisories).9

These Advisories are intended to further incen-

tivize firms and individuals to proactively provide

evidence to the CFTC of misconduct, with re-

wards ranging from no enforcement action to

reduced charges or sanctions.

The 2017 Advisory for Companies lists four

factors that the Division will consider in deter-

mining whether to extend cooperation credit: (i)

the value of the company’s cooperation to the

CFTC’s investigation(s) or enforcement ac-

tion(s); (ii) the value of the company’s coopera-

tion to the CFTC’s broader law enforcement

interests; (iii) the company’s culpability, culture,

and other company-specific factors; and (iv) any

uncooperative conduct.

There are several key differences between the

2017 Advisory for Companies and the 2007

Advisory. Most prominently, the 2017 Advisory

for Companies specifically discusses the CFTC’s

interest in a company’s efforts to identify cul-

pable individuals. In addition, it adds a qualita-

tive assessment of whether and how the compa-

ny’s cooperation assisted the CFTC in identifying

other wrongdoers both within and outside of the

organization. Finally, unlike the 2007 Advisory,
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the 2017 Advisory for Companies does not in-

clude any discussion discouraging joint defense

agreements.

The Commission issued a parallel 2017 Advi-

sory for Individuals, which outlined the same

four factors as the 2017 Advisory for Companies

that the Division will consider in determining

whether to extend cooperation credit to

individuals. The 2017 Advisory for Individuals

underscores the value the Division places on

cooperation by individuals and builds on the

Commission’s Whistleblower Program.

2. September 2017: Updated
Advisory on Self-Reporting and
Full Cooperation

While the January 2017 Advisories noted that

the Commission would consider timely self-

disclosure when calculating cooperation credit,

they did not quantify how that credit would be

awarded in practice to address those issues. The

Updated Advisory aims to “provide greater trans-

parency” about the necessary requirements and

rewards for companies and individuals that “vol-

untarily self-report[] misconduct, fully cooper-

at[e] with an investigation, and remediat[e]”

issues.10 Taking cues from organized crime and

gang prosecutions by the DOJ, the Commission’s

updated self-reporting and cooperation program

hopes to encourage companies and individuals

“to voluntarily comply with the law in the first

place—and to look for misconduct and report it

to [the CFTC] when they see it.”11

The Updated Advisory outlines three require-

ments for full self-reporting and cooperation

credit: (i) voluntary disclosure of misconduct to

the Division; (ii) full cooperation during an

investigation; and (iii) timely and appropriate

remediation of flaws in compliance and control

programs.12 If companies follow these require-

ments, Director McDonald stated that the Divi-

sion would commit to clearly communicate with

self-reporters and coordinate with companies on

their remediation efforts. Director McDonald

stressed that self-reporting will not short-circuit

the Division’s process and that an investigation

will still be initiated to confirm the scope of the

wrongdoing and its remediation. However, Direc-

tor McDonald promised that such investigations

will be conducted expeditiously. Further, substan-

tial cooperation during an investigation, absent

self-reporting, will also be credited, at a reduced

level. Lastly, Director McDonald emphasized

that the Division has no “plans of slowing down”

and that Enforcement will continue to “aggres-

sively prosecut[e] not just the company ulti-

mately responsible for the misconduct, but also

the individuals involved.”13

D. Illustrative Cases

On January 19, 2017, the CFTC fined a large

futures commission merchant and provisionally

registered swap dealer $25 million for spoofing

of U.S. Treasury futures. On June 29, 2017, the

Commission issued its first NPA with three of the

company’s former traders.14 The Commission

entered into the NPAs based, in part, on each of

the trader’s timely and substantial cooperation in

the investigation, their immediate willingness to

accept responsibility for their misconduct, the

material assistance they provided to the Division,

including implicating others, and the traders’ lack

of prior misconduct. Director McDonald stated

that “[t]hese traders readily admitted their own

wrongdoing, identified misconduct of others, and

provided other valuable information, all of which

expedited our investigation and strengthened our

cases against the other wrongdoers.”15
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The Commission extended cooperation credit

to a junior trader in another recent spoofing

case.16 The CFTC found that David Liew, a junior

trader on a precious metals desk at a large finan-

cial institution, engaged in spoofing and manipu-

lation of gold and silver futures contracts, and

permanently banned Liew from trading commod-

ity interests.17 The Order acknowledged that “the

Commission recognizes Liew’s cooperation . . .

including his entry into a formal Cooperation

Agreement . . . with the Division, his provision

of substantial assistance to the investigation and

his undertaking to continue to cooperate . . . .”18

Director McDonald commented that “[this] en-

forcement action demonstrates that the Commis-

sion will aggressively pursue individuals who

manipulate and spoof in our markets” and “shows

that while holding individuals accountable for

their conduct, the Commission will give mean-

ingful cooperation credit to those who acknowl-

edge their own wrongdoing, enter into a Coopera-

tion Agreement and provide substantial

assistance to the Division in its investigations and

enforcement actions against others who have

engaged in illegal conduct.”19

In addition to cooperation credit for individu-

als, the Commission issued similar credit to Bank

of Tokyo-Mitsubishi UFJ, Ltd. (BTMU) in rec-

ognition of its significant cooperation.20 The

CFTC ordered BTMU to pay $600,000 for spoof-

ing in a variety of Chicago Mercantile Exchange

and Chicago Board Of Trade contracts, including

futures contracts based on U.S. Treasury notes

and Eurodollars.21 Touting the benefits of coop-

eration, Director McDonald said “[t]his case

shows the benefits of self-reporting and coopera-

tion, which I anticipate being an important part

of our enforcement program going forward.”22

Further, the Order expressly recognized BTMU’s

cooperation, noting that “the Respondent

promptly self-reported the misconduct and proac-

tively implemented large-scale remedial mea-

sures and process improvements to deter and

detect similar misconduct.”23 Specifically, the Or-

der found that BTMU started a large-scale inter-

nal review, assisted the Division’s investigation

of the conduct, enhanced its systems and controls,

made a variety of enhancements to detect and

prevent similar misconduct, and revised and

updated its policies and training materials.

III. Comparisons to SEC
Cooperation Program

In many respects, the CFTC’s self-reporting

and cooperation guidelines are similar to the fac-

tors historically used by the SEC to evaluate

cooperation by individuals and companies in its

respective investigations and enforcement

actions. Both programs are designed to reward

firms that self-report and cooperate fully with

each agency, and both are based on similar strate-

gies employed by federal law enforcement. Nev-

ertheless, it is unclear whether and to what extent

the CFTC’s program will further align or differ

in practice from the SEC’s approach.

The SEC officially announced its formal coop-

eration initiative in January 2010, setting forth

three key elements.24 First, the SEC’s Division of

Enforcement authorized its staff to use—for the

first time—cooperation agreements, deferred

prosecution agreements, and NPAs to encourage

individuals and companies to cooperate and as-

sist in investigations.25 Second, the SEC stream-

lined its process for submitting witness immunity

requests to the Justice Department. Third, the

SEC published its Policy Statement Concerning

Cooperation by Individuals,26 which outlined the

four factors that it would consider in determining
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cooperation by individuals: (i) assistance pro-

vided by the individual; (ii) importance of the

underlying matter; (iii) interest in holding the in-

dividual accountable; (iv) profile of the

individual. Consistent with the CFTC’s coopera-

tion factors, the SEC’s guidelines emphasize

quality and timeliness of assistance, the impor-

tance of the underlying investigation, and reme-

diation efforts, among several other similarities.

The SEC’s guidelines do not, however, describe

what constitutes “uncooperative conduct,” which

the Division addresses in detail in the January

2017 Advisories.

In practice, the decision whether to cooperate

with the SEC is often difficult. The SEC has not

adopted objective criteria to measure a firm’s

level of cooperation or to apply in the determina-

tion of monetary sanctions. As a result, the actual

benefits of cooperation and self-reporting are

rarely quantifiable. Indeed, the SEC itself has

acknowledged that there is no guarantee that

cooperation will yield any benefit at all, noting

that “there may be circumstances where conduct

is so egregious, and harm so great, that no amount

of cooperation or other mitigating conduct can

justify a decision not to bring any enforcement

action at all.”27 Time will tell how the CFTC ap-

plies its new self-reporting and cooperation

guidelines, and whether its program will allevi-

ate or otherwise address the uncertainty that

many firms face in determining whether to coop-

erate with the SEC.28

Another similarity between the CFTC and

SEC’s respective cooperation programs relates to

disgorgement. Under the CFTC’s new guidelines,

cooperation credit explicitly does not extend to

disgorgement. Specifically, the CFTC guidelines

state that, “[i]n all instances, the company or in-

dividual will be required to disgorge profits (and,

where applicable, pay restitution) resulting from

any violations.”29 The CFTC’s stated approach is

perhaps more unequivocal than the SEC’s histori-

cal practice. As described by Director Ceresney,

the SEC’s flexibility to provide monetary relief

for cooperation “ordinarily does not extend to

disgorgement,” however, “in some cases there is

flexibility as to how to calculate disgorgement,

and the Enforcement staff might take a narrower

view of what should be disgorged in recognition

of cooperation.”30 Again, it is unsettled how the

CFTC’s cooperation program will compare in

practice to the SEC’s historical approach in this

regard and how disgorgement will continue to be

used in the enforcement program following the

Supreme Court’s decision in Kokesh v. SEC.31

IV. Comparisons to DOJ
Cooperation Program

The CFTC’s program has also drawn compari-

sons to the September 2015 DOJ memorandum,

Individual Accountability for Corporate Wrong-

doing (the Yates Memo).32 The Yates Memo

outlines six key steps designed to guide DOJ at-

torneys when investigating corporate

misconduct.33

Notably, in contrast to the CFTC’s and SEC’s

approach to cooperation, the Yates Memo explic-

itly requires that, “for a company to receive any

consideration for cooperation . . . the company

must completely disclose to the Department all

relevant facts about individual misconduct.”34

Indeed, in a speech announcing this policy, then-

Deputy Attorney General Sally Yates

emphasized: “It’s all or nothing. No more pick-

ing and choosing what gets disclosed. No more

partial credit for cooperation that doesn’t include

information about individuals.”35
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The CFTC’s cooperation guidelines appear to

be more nuanced than the DOJ’s stated “all or

nothing” standard. Instead, the CFTC guidelines

state that, in order to receive full self-reporting

and cooperation credit, voluntary disclosure

“must include all relevant facts known to the

company or individual at the time of the disclo-

sure, including all relevant facts about the indi-

viduals involved in the misconduct.”36 Moreover,

the Division expressly acknowledged that it “will

still recommend full credit for the company or

individual—assuming compliance with the other

requirements—where the company or individual

made best efforts to ascertain the relevant facts at

the time of disclosure, fully disclosed the facts

known at that time, continued to investigate, and

disclosed additional relevant facts as they came

to light.”37

In addition, the CFTC’s emphasis on self-

reporting, cooperation and remediation draws

certain similarities to the DOJ’s new Foreign

Corrupt Practices Act (FCPA) Corporate Enforce-

ment Policy.38 However, while the CFTC has not

quantified the benefits it will extend in exchange

for cooperation and voluntary disclosure, the

FCPA Enforcement Guidance expressly offers

partial reductions in fines for companies that vol-

untarily disclose a potential FCPA violation to

DOJ. Specifically, the FCPA Enforcement Guid-

ance states that “[w]hen a company has volunta-

rily self-disclosed misconduct in an FCPA mat-

ter, fully cooperated, and timely and

appropriately remediated . . . there will be a

presumption that the company will receive a

declination absent aggravating circumstances

involving the seriousness of the offense or the

nature of the offender.”39 Where a company “has

voluntarily self-disclosed, fully cooperated, and

timely and appropriately remediated, the Fraud

Section . . . will accord, or recommend to a

sentencing court, a 50% reduction off of the low

end of the U.S. Sentencing Guidelines (U.S.S.G.)

fine range, except in the case of a criminal

recidivist.”40 Where a company “did not volunta-

rily disclose its misconduct . . . but later fully

cooperated and timely and appropriately remedi-

ated . . . the company will receive, or the Depart-

ment will recommend to a sentencing court, up

to a 25% reduction off of the low end of the

U.S.S.G. fine range.”41

V. Practical Considerations

Although market participants may welcome

the CFTC’s attempts to provide transparency in

formulating its new guidelines, the new guide-

lines nevertheless raise broad practical

considerations. The decisions whether to self-

report and to cooperate remain difficult. Given

the infancy of the CFTC’s program, it is espe-

cially difficult to evaluate the potential costs and

risks of self-reporting and cooperation against

the possible benefits. In particular, there are three

factors that contribute to this uncertainty.

1. It is unclear how the CFTC will interpret

and apply its new guidelines in practice—

particularly with respect to timeliness and

completeness. In order to qualify for “full

self-reporting and cooperation credit,” the

CFTC requires voluntary disclosure “within

a reasonably prompt time after the company

or individual becomes aware of the miscon-

duct” of “all relevant facts known to the

company or individual at the time of the

disclosure.”42 However, the CFTC does not

address how it intends to evaluate the time-

liness or completeness of disclosure, and it

is uncertain how much discretion line at-

torneys in the Division of Enforcement will
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have in making these determinations. This

is important because unlike the SEC’s co-

operation guidelines, which state that the

SEC will consider timeliness among sev-

eral other factors,43 the CFTC’s guidelines

are more restrictive, expressly stating that

disclosure “within a reasonably prompt

time” is required for full credit.

The CFTC’s Whistleblower Program44 fur-

ther complicates the question of timeliness.

If a whistleblower reports a potential viola-

tion internally, is the company thus suf-

ficiently “aware of the misconduct” and ob-

ligated to report such misconduct to the

CFTC “within a reasonably prompt time”

to qualify for cooperation credit?45 Alterna-

tively, will a company’s report to the CFTC

be considered “reasonably prompt” if sub-

mitted after an internal review, even if the

whistleblower already reported the conduct

to the CFTC in the interim? It remains to be

seen how the Commission will apply its

cooperation guidelines to these types of

scenarios or how the Commission will

amend its whistleblower guidance to ac-

count for the new cooperation program.

Similarly, it is unclear how strictly the

Commission will interpret the requirement

that self-disclosure be voluntary. Many

firms operating within the CFTC’s jurisdic-

tion may have competing disclosure

obligations. For example, broker-dealers

subject to FINRA Rule 4530 may be re-

quired to disclose misconduct involving

both securities and products overseen by

the Commission. Similarly, public compa-

nies could be required to file a Form 8-K

disclosing misconduct that materially af-

fected the companies’ financial statements

or resulted in the departure of senior

executives. In these cases, it is unclear

whether the CFTC would reduce a compa-

ny’s self-reporting credit, because the com-

pany was independently required to dis-

close the conduct to another regulator or

shareholder.

2. The potential monetary benefits of coopera-

tion are not expressly quantified, complicat-

ing any potential cost-benefit analysis.

Instead, the CFTC promises that, “[i]f the

company or individual self-reports, fully

cooperates, and remediates, the Division

will recommend the most substantial reduc-

tion in the civil monetary penalty that other-

wise would be applicable.”46 The meaning

of “the most substantial reduction” is not

expressly quantified, and the CFTC has not

published guidelines explaining how base-

line fines are calculated.

Notably, in a draft speech announcing the

CFTC’s cooperation program and in an

interview with The New York Times, Direc-

tor McDonald initially indicated that the

CFTC would reduce penalties by 75 percent

for those firms that fully cooperated, and,

in extraordinary cases, would take no en-

forcement action at all.47 However, the

CFTC ultimately abandoned this 75 percent

target, instead stating that it will reduce

penalties by a “substantial” amount. In light

of this approach, some of the uncertainty

relating to the calculation of cooperation

credit that is present in the SEC context is

likely to extend to the CFTC’s program as

well.

However, certain historical examples are
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instructive. For example, in 2015, a global

banking and financial services company

and provisionally registered swap dealer

agreed to pay an $800 million penalty to

settle CFTC charges of manipulation of the

LIBOR benchmark, a significantly higher

fine than what the CFTC had imposed on

other firms for similar conduct.48 In particu-

lar, the CFTC’s Order noted that the firm

did not cooperate sufficiently at the outset

of the CFTC’s investigation.49 Former Divi-

sion of Enforcement Director Aitan D.

Goelman later noted that the firm would

have faced a “much, much higher penalty”

had it never cooperated.50

While it is apparent that the CFTC does

reward cooperation in certain circum-

stances, it is not clear if and how coopera-

tion is precisely quantified as a reduced

monetary penalty. As a result, it may be dif-

ficult for firms or individuals to weigh the

expense of an internal investigation and

other costs associated with self-reporting

against the possibility of higher or poten-

tially reduced penalties. The general in-

crease in civil monetary penalties in recent

years, and the risk that such penalties will

continue to increase in the future, further

complicates the difficulty of this

assessment.

3. The CFTC’s new guidelines do not provide

a materiality standard for disclosure. Con-

sequently, firms may be incentivized to

self-report even minor, technical rule viola-

tions to reserve their right to potential

cooperation credit as a matter of course. It

is unclear whether it was the Commission’s

intent that firms submit non-material re-

ports, or whether it is equipped to review

and respond to an influx of such reports.

There are steps that the Commission could take

to assist counsel and their clients in assessing the

risks and possible benefits of self-reporting and

cooperation. As an initial matter, the CFTC could

clarify that it will employ a more objective stan-

dard for timeliness and materiality. For example,

the CFTC could require that firms self-report

within a certain time period after they have

determined, or should have reasonably deter-

mined, that a violation has taken place. Similarly,

the CFTC could simply assert that it only expects

firms to self-report material violations. In addi-

tion, the CFTC could provide explicit guidance

on how the Whistleblower Program fits into this

process.

VI. Conclusion

The Division’s announcement underscores the

importance that the Commission places on proac-

tive, robust and timely self-reporting and

cooperation. Serious questions remain how the

guidelines will be applied in practice. Accord-

ingly, the decision to self-report will remain dif-

ficult, causing market participants and their

counsel to carefully consider the potential settle-

ment and litigation risks when, and if, they

discover wrongdoing.
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