Third Party Administrator (TPA) Licensing and Compliance Developments

Hawaii Insurance Department Establishes
TPA Application Requirements

Recently enacted Hawaii Senate Bill (SB) 1212
imposes extensive licensing and regulatory
requirements on third party administrators
(TPAs) operating in that state. Beginning
January 1, 2020, no individual or

entity may act as or hold itself out to be a
TPA in Hawaii without first obtaining a TPA
license from the Hawaii Department of
Commerce and Consumer Affairs (the
Department). Any person that violates the
TPA licensing requirements could be issued

a cease and desist order and/or be fined
between $100 to $10,000 per violation by the
Department in addition to any other penalties
permitted by law.

SB 1212 defines “administrator” or “third
party administrator” as “a person who collects
charges or premiums from, or who adjusts

or settles claims on, residents of this State in
connection with self-insurance, stop-loss, or
life insurance coverage, accident and health
or sickness insurance coverage, or article

1 of chapter 432 [regarding Mutual Benefit
Societies].” The Department recently published
guidance indicating that “TPA licensing
requirements apply to both business entities
and individuals.”

To obtain a TPA license, an applicant must
submit a completed copy of the Department’s
Third Party Administrator Checklist and
Application along with the relevant filing fee,
which ranges from $450 to $600. The TPA
Checklist and Application require the following
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documents and information for all
applicants:

Designation of resident or
non-resident status.

2. The professional qualifications of the
applicant’s principals. If the applicant
is an individual, this requirement
applies directly to the applicant.

3. Background information regarding
criminal history, regulatory actions,
financial issues, civil litigation and
termination of business relationships.

4. Annual financial statements for
the two most recent years (or such
shorter period as the applicant
has been in existence) that were
prepared in accordance with
GAAP and prove the applicant
has a positive net worth.

5. A Hawaii surety bond in the
amount of at least $100,000.

Business entity applicants must also
submit (1) certain organizational
documents, such as Articles of
Incorporation, Bylaws, etc. and (2)
background information for certain officers,
directors, owners or their equivalents.

The Department began accepting
applications on October 1, 2019, and

all persons must be licensed before
operating in Hawaii after the effective date
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of the law. Once licensed, each TPA must comply with
certain ongoing operational and reporting requirements.
Depending on the scope of a TPA’s activities and certain
other factors, the TPA and/or its employees may also
need to be licensed as producers or adjusters in Hawaii.

Life Lines of Business Now Trigger Maryland’s TPA
Laws

Beginning October 1, 2019, entities administering life
lines of business in Maryland are now subject to the TPA
laws in that state. This change occurred due to the
passage of Maryland’s Senate Bill (SB) 22, which expands
the definition of “administrator” to mean:

a person that, to the extent that the person acting for an
insurer or plan sponsor, has:

(i) control over or custody of premiums, contributions, or
any other money on behalf of a life insurer or with
respect to a plan, for any period of time; or

(i) discretionary authority over the adjustment, payment,
or settlement of benefit claims on behalf of a life
insurer or under a plan or over the investment of a_

life insurer’s or a plan’s assets. (Emphasis added)

SB 22 also expands the definition of “plan” to mean:

a fund or other arrangement that is established,
maintained, or contributed to by an employer, employee
organization, or both, to the extent that the fund or
arrangement was established or is maintained for the
purpose of: (i) providing for participants or beneficiaries,
any of whom are residents of the State, through the
purchase of insurance or otherwise: [1-9 various types
of employer-sponsored benefits, including medical,
accident, disability, vacation] . . .10. life insurance

... . (Emphasis added)
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As a result, entities that perform regulated services in
connection with life lines of business are now required
to register as TPAs with the Maryland Insurance
Administration and are subject to numerous operational
and reporting requirements. Please note that SB 22 also
makes various conforming changes to Maryland’s TPA
laws to account for the expanded definitions above.

Entities that fail to comply with Maryland’s TPA registration
requirement could be fined up to $1000 per day

and subjected to a range of other penalties. Violation

of the TPA laws’ other requirements could result in a

wide variety of consequences, such as a cease and

desist order, fines up to $10,000 per violation, criminal
penalties and/or any other penalty permitted by law.

Vermont Adopts Licensing and Regulatory
Requirements for Administrators of HRAs, HSAs or
FSAs

Vermont recently enacted Senate Bill (SB) 41, which
grants the Commissioner of Financial Regulation (the
“Commissioner”) jurisdiction over certain entities

that administer one or more health reimbursement
arrangements (HRAs), health savings accounts (HSAs),
flexible spending accounts (FSAS) or similar tax-
advantaged accounts for health-related expenses (all
as defined under federal law). SB 41 does not apply
to an employer that self-administers one or more tax-
advantaged accounts on behalf of its own employees.

SB 41 directs the Commissioner to adopt regulations
to license and regulate such entities by September

1, 2020. Such regulations are to include annual
licensure/registration filing requirements and any other
requirements the Commissioner deems necessary

to protect Vermont consumers and employers. SB 41
sets annual licensing and renewal fees at $600.
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SB 41 became effective June 10, 2019, but the
Commissioner does not appear to have issued any
corresponding regulations as of the publication of
this article. Vermont does not otherwise license TPAs
that administer life or accident and health business,
other than the required registration with VHCures.

More Information on Our TPA Team

Polsinelli’s TPA team provides TPA licensing
services, TPA regulatory and compliance services,
drafting and negotiating of administrative services
agreements and a number of other TPA services.
Our TPA team includes attorneys who were former
in-house counsel for TPAs, as well as attorneys
who were formerly insurance regulators.

By leveraging its extensive experience representing
TPAs, our TPA team helps clients avoid the learning curve
and related cost implications that can be experienced

by working with companies or attorneys less familiar
with the regulatory and compliance needs of TPAs.

For questions regarding this information, please contact
one of the authors, a member of Polsinelli’s Third Party
Administrators practice or your Polsinelli attorney.
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