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What is Risk Allocation? 

THREE INTER-CONNECTED CONCEPTS: 
 
• Indemnification 
• Defense 
• Insurance 





Indemnification Agreements in 
Construction Context 
 
Important factors to consider: 
 
1. What triggers the duty to indemnify? 
2. Is the indemnity provided full indemnity or 

proportional indemnity? 
3. The “Anti-Indemnity Statute,” G.L. c. 149 § 

29C. 



Action-Based Indemnity 
 
Triggered by contractor’s acts or omissions – regardless of 
whether they are negligent 
 

To the extent permitted by law, the Contractor shall (1) fully 
indemnify and save the Owner wholly harmless from any and all 
claims, liabilities, liens, demands and causes of action for or on 
account of any injury to persons, damage to property, fines, 
penalties, assessments, or any loss of whatever kind or nature 
arising out of or in consequence of the performance of the 
Contractor's work hereunder, caused in whole or in part by any act 
or omission of the Contractor or anyone directly or indirectly 
employed by him or anyone for whose acts he may be liable, 
regardless of whether it is caused in part by a party indemnified 
hereunder. 

 



Action-Based Indemnity 
 
Requires a relatively minimal showing compared to a 
negligence-based indemnity trigger.   
 
The owner must prove that the contractor’s or 
subcontractor’s action or inaction brought about or 
provoked the mishap.  Miley v. Johnson & Johnson 
Orthopaedics, Inc., 41 Mass. App. Ct. 30, 33 (1996) 
(no indemnity where accident resulted from natural 
accumulation of snow – “presence alone” not 
enough). 



Negligence-Based Indemnity 
 
Triggering a negligence-based indemnity provision requires a finding 
that the contractor or the claimant (if an employee of the contractor or 
a subcontractor) was negligent.  For example, a contract may provide: 
 

To the extent permitted by law, the Contractor shall (1) fully indemnify and 
save the Owner wholly harmless from any and all claims, liabilities, liens, 
demands and causes of action for or on account of any injury to persons, 
damage to property, fines, penalties, assessments, or any loss of whatever 
kind or nature arising out of or in consequence of the performance of the 
Contractor's work hereunder, caused in whole or in part by any negligent 
act or omission of the Contractor or anyone directly or indirectly employed 
by him or anyone for whose acts he may be liable, regardless of whether it 
is caused in part by a party indemnified hereunder. 



Full Indemnity 

Requires the contractor, if liable at all, to pay the 
entirety of any loss or expense incurred by the 
owner, regardless of the owner’s negligence. See, 
e.g, Kelly v. Dimeo, Inc., 31 Mass. App. Ct. 626 
(1991) (subcontractor bound to fully indemnify 
general contractor although jury apportioned 
90% negligence to general contractor and 10% 
comparative negligence to plaintiff/ 
subcontractor employee). 



Proportional Indemnity 
 
North American Site Developers, Inc. v. MRP Site Development, Inc., 63 
Mass. App. Ct. 529, (2005) (“NASD”).   
 
In NASD, the Appeals Court held, as a matter of first impression, that a 
subcontractor’s indemnity obligation was limited to losses caused by its 
own conduct.  
 

To the fullest extent permitted by law, Subcontractor shall indemnify, hold harmless, 
and defend (with counsel reasonably acceptable to Contractor ) Contractor ..., 
Owner,  Architect ... from and against claims, damages, losses and expenses ... 
arising out of or resulting from performance or non-performance of Subcontractor’s 
Work under this Subcontract, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death ... but only to the extent 
caused in whole or in part by the negligent or willful acts or omissions of 
Subcontractor ... regardless of whether or not such claim, damage, loss or expense is 
caused in part by a party indemnified hereunder 



Proportional Indemnity 

North American Site Developers, Inc. v. MRP Site Development, 
Inc., 63 Mass. App. Ct. 529 (2005).  
 
The court found that the phrase “to the extent caused in whole 
or in part” is “generally treated as a reasonably clear expression 
of the parties' intent to limit a contractual indemnity obligation 
to losses caused by the indemnitor's conduct.” 
 
Transformed the application of indemnity provisions containing 
the cited language - “but only to the extent caused by” -  into 
provisions providing for, at most, express contractual 
contribution based upon the percentage of negligence assessed.   



Statutory Limits on Indemnification 
Agreements in Construction Context 
 
The “Anti-Indemnity Statute,” G.L. c. 149 § 29C (limiting 
indemnity obligations of subcontractors) 
 

Any provision for or in connection with a contract for construction, 
reconstruction, installation, alteration, remodeling, repair, 
demolition or maintenance work, including without limitation, 
excavation, backfilling or grading, on any building or structure, 
whether underground or above ground, or on any real property, 
including without limitation any road, bridge, tunnel, sewer, water 
or other utility line, which requires a subcontractor to indemnify 
any party for injury to persons or damage to property not caused by 
the subcontractor or its employees, agents or subcontractors, shall 
be void. 



Statutory Limits on Indemnification 
Agreements in Construction Context 
 
Dealing with the anti-indemnity statute:  Include 
“to the fullest extent permitted by law” in your 
indemnity provision.  Sheehan v. Modern 
Cont'l/Healy, 62 Mass. App. Ct. 937, 938 n.2 
(2005) (Indemnity agreement containing a 
“savings” clause limiting scope “to the fullest 
extent permitted by law” permitted the 
agreement’s enforcement to the extent permitted 
by G.L. c. 149, § 29C.) 



Negotiating Indemnity in Favor of 
Public Owners  

• Action-based trigger to broaden the duty 
• Full indemnity to broaden the duty 
• Savings clause to prevent application of G.L. c. 

149 § 29C potentially voiding the provision. 





Duty to Defend 

• Separate and independent from duty to 
indemnify 

• Need specific language.  A duty to defend will 
not arise from “hold harmless” language or 
inclusion of attorneys fees in indemnity 
obligation. See e.g., Miley v. Johnson & Johnson 
Orthopaedics, Inc., 41 Mass. App. Ct. 30, 34 
(1996). 
 
 



Duty to Defend 
Simplest way to create a duty to defend:  Add the word to the 
indemnity provision.  “Contractor shall indemnify, defend and 
save harmless….” 

 
The duty to defend is usually triggered by the allegations of the 
complaint if the allegations state that some action or inaction of 
the contractor was connected to the damage or injury alleged.  
See Urban Inv. & Dev. Co. v. Turner Construction Co., 35 Mass. 
App. Ct. 100, 107 (1993).   
 

“One cannot defend a claim if liability has already been established 
… . Consequently, if [a duty to defend provision] is to have any 
meaning, it must be construed to impose upon [the contractor] the 
obligation to defend [the owner] from the assertion of any claims 
arising out of [the contractor’s] work.” 
 
 



Duty to Defend 

More than mere allegations in a third-party 
complaint are necessary to trigger a defense 
obligation.  There must an allegation by the 
plaintiff that the party who is required to defend 
acted improperly in some way.  Sheehan v. 
Modern Continental/Healy, 62 Mass. App. Ct. 937 
(2005).  
 

 





My 2 Golden Rules for Insurance Issues 

Rule #1 – Read the policy. 
 
Rule #2 – See Rule #1. 



The 2 Golden Rules Applied 

Certificates of Insurance and the Notice of 
Cancellation Dilemma 
 
Additional Insured Coverage 



Changes in ACORD 25 
OLD ACORD 25 TEXT NEW ACORD 25 TEXT 
  
SHOULD ANY OF THE ABOVE 
DESCRIBED POLICIES BE 
CANCELLED BEFORE THE 
EXPIRATION DATE THEREOF, 
THE ISSUING INSURER WILL 
ENDEAVOR TO MAIL __ DAYS 
WRITTEN NOTICE TO THE 
CERTIFICATEHOLDER NAMED 
TO THE LEFT, BUT FAILURE TO 
DO SO SHALL IMPOSE NO 
OBLIGATION OR LIABILITY OF 
ANY KIND UPON THE INSURER, 
ITS AGENTS OR 
REPRESENTATIVES. 

 

 
SHOULD ANY OF THE ABOVE 
DESCRIBED POLICIES BE 
CANCELLED BEFORE THE 
EXPIRATION DATE THEREOF, 
NOTICE WILL BE DELIVERED 
IN ACCORDANCE WITH THE 
POLICY PROVISIONS. 
 

 



Certificates of Insurance – Changes to 
ACORD 25 Cancellation Provision 

The old ACORD 25 form contained several fundamental problems on its face: 
 
• it inferred that the insurer would endeavor to provide written notice of cancellation to the 

certificate holder 
• it suggested flexibility in the number of days prior notice of cancellation the certificate 

holder will be entitled by leaving the number of days notice blank 
• by not addressing notice of cancellation for non-payment of premium separately, it inferred 

that the certificate holder may be entitled to more notice than the policyholder in such 
circumstances  

 
Allowing the certificate holder flexibility in the number of days notice, this language invited 
certificate holders to make other modifications to the ACORD 25 cancellation clause 
including: 
 
• deleting the words “endeavor to” 
• deleting the words “,but failure to do so . . . .” 
• adding similar obligations to notify in the event of: (1) change in coverage terms, (2) 

reduction in limits, and/or (3) non-renewal  
 

 



Certificates of Insurance – Changes to 
ACORD 25 Cancellation Provision 
 
Making these changes likely provided little 
additional protection to the certificate holder. 
Even with the old language, the insurance 
certificate clearly stated that it was a matter of 
information only and did not endorse, amend, or 
alter the terms of the insurance policies on the 
certificate.    
 



Don’t Trust Certificates of Insurance 
A Certificate of Insurance is not itself a valid endorsement to a policy and 
usually does not provide the specifics of what may be covered if an actual 
policy endorsement has issued.  Standing alone, certificates of insurance 
generally contain disclaimer language stating:  
 

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO 
RIGHTS UPON THE CERTIFICATE HOLDER.  THIS CERTIFICATE DOES NOT AMEND, EXTEND 
OR ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW 
 

Additional disclaimers are typically present advising the certificate holder: 
 

. . . THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL 
THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. 

 
In other words…..YOU HAVE TO READ THE POLICY. 



Don’t Trust Certificates of Insurance 
Massachusetts courts have generally held that the disclaimers on the 
Certificate are sufficient to put the certificate holder on notice to 
obtain a copy of the policy and confirm the coverage provided.   
 
Commonwealth v. Gall, 58 Mass. App. Ct. 278 (2003)  
 
G. Conway, Inc. v. Tocci Bldg. Corp., 18 Mass. L. Rptr. 565, 566 (2004) 
("[T]his court finds that the certificate of insurance is an informational 
document evidencing the existence of an insurance policy..."). 
 
Shumway v. Eastway Plaza, 2002 WL 533863 *7 (Mass. Super.)(“The 
certificate’s language, in clear, unambiguous terms, reminds any 
additional insured of the insurance truism that if it wants to know 
what it is covered for, it has to read the policy . . .”);  



Certificates of Insurance – Changes to 
ACORD 25 Cancellation Provision 
 
Cancellation notice obligations are generally contained in a specific 
endorsement if not the policy itself and are often prescribed by law.  
 
COIs are generally issued by insurance agents and brokers, not by 
insurers. Most insurance companies do not want to receive copies of 
the certificates issued. If they do not receive or accept copies of the 
insurance certificates, they cannot know of these notice promises 
being made on their behalf by insureds and their brokers.   
 
Insurance brokers that issue the insurance certificates are also not 
likely to provide such notice for fear of breaching their responsibilities 
to their client and jeopardizing their own future relationship with the 
insured.  The insured is likely not going to provide notice for fear of 
jeopardizing their relationship with the certificate holder. 

 



Changes to ACORD 25 Cancellation 
Provision – What Should Owners Do? 
 
If there are specific insurance requirements for a project, the best 
practice is to request a complete copy of the contractor’s insurance 
policy and verify the presence of required coverage and other 
insurance requirements with experienced counsel or a consultant 
specializing in insurance.       
  
In reviewing the actual policies/endorsements involved, you are likely 
to find that most of the policies contain standard notice provisions 
providing: 
(1) Only the “first-named insured” will be notified of cancellation or 

intent not to renew 
(2) Additional insureds are not required to be notified, and  
(3) No notification to certificate holders is made if the first-named 

insured cancels or non-renews the policy.   
  



Certificates of Insurance – Changes to 
ACORD 25 Cancellation Provision 
 
Because of these limitations of standard notice provisions, contractors will 
need to have the typical policy/endorsement amended to comply with contract 
requirements.  Here are some other possible methods of dealing with the 
potential cancellation or material modification of insurance coverage that 
owners might consider: 
  
1.  Modifying form contracts to contractually require the contractor to directly 
provide notice of cancellation or material coverage changes.   
  
 2.  Requiring the contractor to fax a copy of any carrier notice of changes in 
policy conditions as soon as it is received by the contractor. 
  
 3.  Requiring updated certificates every 30 days, or whenever a contractor is 
due to receive payment, having it included with invoice back-up, similar to 
current processes that might be employed with the W-9 form or certified 
payrolls.   

 
 



When Being Additional Insured Is Not 
Being Additional Insured 
 
Prudent insurance requirements will seek 
additional insured status for owner for two 
scenarios: 
 
1) Claims that arise during the project  
2) Construction defect or other claims that arise 
after substantial completion 



When Being Additional Insured Is Not 
Being Additional Insured 
 
Not all endorsements provide both types of coverage.  
 
The standard ISO additional insured form for CGL policies is 
known as the ISO 20 10 form.  Initially published in November 
1985 as ISO 2010 11 85, this form has since undergone several 
revisions, largely from then industry’s response to various court 
cases interpreting the language of the form. The coverage 
afforded under successive revisions of ISO CG 20 10 has steadily 
been eroded.   
 
There are over 300 hundred nonstandard endorsements that 
are used by insurers to add additional insureds to CGL policies. 
Although these forms may be modeled on ISO forms, they must 
be carefully scrutinized to determine the coverage they offer.  
 



Additional Insured Status 
ISO 2010 11 85 
 
WHO IS AN INSURED (Section II) is amended to 
include as an insured the person or organization 
shown in the Schedule, but only with respect to 
liability arising out of 'your work' for that insured by 
or for you. 
 
Provides broad coverage to the additional insured, including 
"completed operations" coverage 
 
Offered by few, if any, insurers at present, and will be difficult or 
impossible for most general contractors to purchase in the 
marketplace if specified in an owner’s insurance requirements. 



Additional Insured Status 
ISO 2010 11 85 

 
WHO IS AN INSURED (Section II) is amended to 
include as an insured the person or organization 
shown in the Schedule, but only with respect to 
liability arising out of 'your work' for that insured by 
or for you. 
 
Contractor’s liability insurance carrier may be required to defend and indemnify the owner 
even when the alleged bodily injury and/or property damages are not caused by the 
contractor’s acts. 
 
The term “arising out of” has been interpreted broadly by the courts. See Merchants Ins. Co. of 
New Hampshire, Inc. v.  U.S. Fidelity and Guar. Co., 143 F.3d 5, 9-10 (1st Cir. 1998); 
Transamerica Ins. Group v. Turner Constr. Co., 33 Mass. App. Ct. 446, 449-50 (1992).   
 
All but negates a limited indemnification provision in a construction contract when this form 
or its equivalent are used.  



Additional Insured Status 
ISO CG 2010 10 93  or 03 97 
 
WHO IS AN INSURED (Section II) is amended to 
include as an insured the person or organization 
shown in the Schedule, but only with respect to 
liability arising out of your ongoing operations 
performed for that insured. 
 
Excludes completed operations coverage 



Additional Insured Status 
ISO CG 2010 10 01 
 
More precisely carried forward the intent of ISO CG 
2010 10 93 and 03 97 - to exclude completed operations 
coverage.   



Additional Insured Status 
ISO CG 2010 07 04 
 
Continues to exclude completed operations coverage AND 
 
Limits coverage for additional insureds to liabilities that 
are causally connected to the named insured's acts or 
omissions (similar to action-based indemnity).   
 
Under this endorsement, the named insured be at least a 
partial "cause" of the alleged injury and provides grounds 
for the insurer to reserve and/or potentially disclaim 
additional insured coverage where, for instance, the only 
negligence alleged is that of the additional insured.  
 
 



Additional Insured Status 
ISO CG 2033 10 01  
 
Automatically provides additional insured 
status to any party when such status is 
required by contract and removes the need 
to separately schedule each additional 
insured 
 
Excludes completed operations coverage 



Additional Insured Status 
ISO CG 2037 10 01  
 
In combination with either CG 20 10 or CG 
20 33 provides additional insured coverage 
for both general liability and for completed 
operations coverage. 



For More Information 

 
See Insurance Policies and Endorsements 
for Public Construction Projects, CSTCA 
Spring Newsletter (Vol. 1, Issue 3), pgs. 8-11  
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