
in the news 

or the past six years, the NaƟonal Labor RelaƟons Board has issued decisions 

and rules that substanƟally impact the rights of employers under the NaƟonal 

Labor RelaƟons Act. For example, recent Board decisions have limited 

employers’ rights to discipline employees for vulgar, offensive, and threatening speech 

and conduct. The Board has limited the right of employers to control employee access 

and use of email. Employers cannot, under all circumstances, advise employees to 

maintain the confidenƟality of internal invesƟgaƟons and witness statements are no 

longer shielded from being given to the union. These are just examples. 

However, the Board’s acƟons regarding union representaƟon elecƟons may well 

present the greatest threat to the ability of health care employers to maintain union‐

free status. The first acƟon, the Board’s decision in Specialty Healthcare, significantly 

changed how the Board determines what is an appropriate bargaining unit. The effect 

of this decision is that bargaining units will be much smaller than they have been in the 

past, which is likely to result in more elecƟons won by unions. While this decision does 

not apply to bargaining units in acute care hospitals, it does apply to other health care 

seƫngs such as long‐term care faciliƟes, urgent care centers, surgical centers, LTACs 

and rehabilitaƟon faciliƟes. 

The second acƟon is the Board’s Final Rule, which dramaƟcally changes the 

process for holding union elecƟons. This rule, which becomes effecƟve April 1, 

shortens the Ɵme between when a representaƟon peƟƟon is filed and when the 

elecƟon is held. Here is a summary of the changes and the impact: 

Changes for Filing of PeƟƟons 

Currently, when a union files a peƟƟon it has 48 hours to provide evidence the 

peƟƟon is supported by at least 30 percent of the employees. The peƟƟon must be 

filed in wriƟng by mail and there is no obligaƟon to send an employer a copy of the 

peƟƟon. Under the Final Rule, the union must include the proof of support by at least 

30 percent of bargaining unit employees with the filing of the peƟƟon and it must 

serve a copy of the peƟƟon to the employer. In addiƟon, the peƟƟon can be filed 

electronically. 
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IMPACT: These changes shorten the overall process by at least 

two days, if not more. 

PosƟng of Pre‐ElecƟon Employee Rights Poster 

Before the rule, the long‐standing pracƟce has been that aŌer the 

Board received the peƟƟon it would send documents to the 

employer, which included a NoƟce to Employees regarding their 

rights and the elecƟon process. The employer was encouraged to 

post the noƟce, but posƟng was not mandatory. The rule now 

requires an employer to post the noƟce within two business days 

aŌer the employer receives it. If the employer uses its email system 

to communicate with employees, it must also send the noƟce via 

email. 

IMPACT: If an employer does not post the noƟce or Ɵmely email 

the noƟce to employees, it could result in the Board seƫng aside the 

elecƟon. In addiƟon, the noƟce will describe unlawful employer 

conduct during the elecƟon period, which could lead to unfair labor 

pracƟces as employees and union representaƟves aƩempt to goad 

members of management into making unlawful statements. 

Pre‐hearing Statement of PosiƟon 

If an employer chooses to go to a hearing to challenge the 

bargaining unit sought by the union, it must submit a posiƟon 

statement within seven days aŌer receiving the NoƟce of Hearing, 

which usually accompanies the noƟce of the peƟƟon. The posiƟon 

statement must be served to the Board and the union and it must 

include the following:  whether and why the peƟƟoned‐for unit is not 

appropriate; if the unit is found appropriate, which employee 

classificaƟons, locaƟons, and other employee groupings should and 

should not be included. 

The Statement of PosiƟon must also include the employer’s 

posiƟon on the following maƩers:  individual employee eligibility and 

elecƟon details (date, Ɵme, locaƟon, and eligibility cutoff). It must 

also include informaƟon about the employer’s workforce. The union 

does not have to respond to the Statement of PosiƟon unƟl the 

hearing. 

IMPACT: This new requirement forces the employer to stake out 

its posiƟon on numerous issues before the hearing and its failure to 

properly anƟcipate every issue or quesƟon the Board or the union 

may raise at the hearing could preclude the employer from raising or 

responding to those issues at the hearing. Also, it gives the union 

addiƟonal informaƟon about the employer’s workforce and 

elecƟon posiƟon, which the union can use to its best advantage 

regarding the elecƟon. 

The Pre‐hearing ElecƟon — Held Sooner, Shortened 

and Diminished Scope, Greater Regional Director 

DiscreƟon, No Right to Post‐Hearing Briefs 

The hearing must be held within eight days aŌer the Board 

serves the NoƟce of Hearing on the employer, unless the regional 

director determines that the case raises complex issues. The only 

issue addressed at the hearing is whether there is a QuesƟon 

Concerning RepresentaƟon; that is, does the union seek a 

bargaining unit that is appropriate for collecƟve bargaining. Other 

issues that oŌen are liƟgated at the hearing under current 

procedures can no longer be raised before the elecƟon. These 

issues include who is a supervisor, who is a confidenƟal employee, 

and who is a casual employee, among other important maƩers. 

Only if these employees comprise more than 10 percent of the 

peƟƟoned‐for unit can they be raised. 

The employer will no longer have the right to file a post‐

hearing brief and it cannot challenge the regional director’s 

decisions regarding the unit and other maƩers before the hearing. 

Post‐elecƟon challenge will likely be the only recourse and review 

by the Board is discreƟonary and of speculaƟve benefit to 

employers. 

IMPACT: These changes are material. If an employer does not 

have legal certainty on the supervisory, confidenƟal, or managerial 

status of employees before the elecƟon it acts at its legal peril. For 

example, if it treats an employee as a supervisor and includes him/

her in management meeƟngs regarding the elecƟon or has the 

employee lawfully persuade voƟng unit employees regarding the 

elecƟon, and it is subsequently determined the employee did not 

meet the criteria for supervisory status, the elecƟon could be set 

aside and an unfair labor pracƟce could also be alleged. 
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Conversely, if an employer chooses not to have a supervisor involved 

in communicaƟng the employer’s posiƟon during an elecƟon 

campaign out of an abundance of cauƟon, it could lose a criƟcal voice 

at a Ɵme when it is most needed. 

The hearing officer will also require the parƟes to state their 

posiƟons on elecƟon logisƟcs including the date, Ɵme, locaƟon, and 

whether on‐site and/or mail balloƟng should occur. This will enable 

the regional director to set these maƩers in the Decision and 

DirecƟon of ElecƟon (DDE), in contrast to the current pracƟce of 

these maƩers being negoƟated between the regional director, the 

union, and the employer aŌer the DDE issues. 

All of these changes will meaningfully shorten the Ɵme from 

peƟƟon filing to elecƟon. 

The 25‐day WaiƟng Period for the ElecƟon Disappears 

Another long‐standing Board pracƟce has been to hold elecƟons 

no sooner than 25 days aŌer the DDE issues. In addiƟon, it has been 

the Board’s pracƟce to impound ballots if an employer has a Request 

for Review of the regional director’s decision pending with the NLRB 

in Washington, D.C., when the elecƟon is held. 

IMPACT: Most elecƟons will be held much sooner than the 42+ 

days aŌer the peƟƟon filing, which has been a common Ɵmeline up 

unƟl now. The sooner the elecƟon is held, the less Ɵme the employer 

has to effecƟvely communicate to employees about the elecƟon, the 

potenƟal impact and risks of collecƟve bargaining and union 

representaƟon, and other criƟcal maƩers. Less Ɵme for employers to 

communicate this essenƟal informaƟon could result in more union 

elecƟon wins. 

Employers Must Give the Union Personal Employee 

InformaƟon 

The Board’s current rules require an employer to provide the 

union and the region with the name and home addresses of eligible 

voters within seven days aŌer the DDE or SƟpulated ElecƟon 

Agreement. The new rule requires an employer to provide more 

informaƟon to the union and region much sooner. EffecƟve April 1, 

within two days aŌer the DDE or a SƟpulated ElecƟon Agreement, an 

employer must provide electronically to the union and the NLRB a list 

of eligible voters that includes: name, home address, available 

personal cell and home telephone numbers, and personal email 

addresses, work locaƟon, shiŌ, and job classificaƟon.  

The rule conƟnues the requirement that the union must have 

this informaƟon for at least 10 days before the elecƟon. The union 

can waive this right. 

IMPACT: The changes will make it easier for the union to 

contact eligible voters on the phone, via email, and at their homes. 

Employees may become angry that the employer has shared this 

informaƟon with the union and/or that the union uses their 

personal informaƟon to communicate with them. Employees have 

no right to opt out of having their informaƟon given to the union 

and the region. 

Limited Right to NLRB Review of Regional Director 

Rulings 

Employers oŌen enter into SƟpulated ElecƟon Agreements 

instead of going to a hearing. At this Ɵme, employers have the 

right to obtain review by the NLRB of post‐elecƟon issues. The 

Final Rule gives the regional director the authority to decide those 

maƩers, and review of the regional director’s ruling(s) is within the 

NLRB’s discreƟon and is no longer a maƩer of right. 

IMPACT: Regardless of one’s view of decisions by regional 

directors versus decisions by the Board, this part of the rule will 

limit an employer’s appeal rights regarding adverse regional 

directors’ decisions. 

Post‐ElecƟon ObjecƟon Timeline Is Reduced 

AŌer an elecƟon, an employer now has 14 days to invesƟgate 

and file with the NLRB objecƟons regarding conduct that affected 

the elecƟon. It is common for post‐elecƟon hearings to occur two 

to three months aŌer the elecƟon. The new rule shrinks these 

Ɵmelines significantly. ObjecƟons must be filed within seven days 

aŌer the elecƟon and evidence in support of the objecƟons must 

be filed at the same Ɵme. A post‐elecƟon hearing must be held 

within 21 days aŌer the elecƟon. 
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For More InformaƟon 

For more informaƟon regarding this Update Series, please contact the author, a member of the Polsinelli’s Health 

Care pracƟce, or your Polisnelli aƩorney.  

 Mark D. Nelson  |  Author  | 312.463.6371 | mnelson@polsinelli.com 
 

To contact a member of our Health Care team,  click here or visit our website at  

www.polsinelli.com > Services > Health Care Services > Related Professionals. 

To learn more about our Health Care pracƟce, click here or visit our website at  

www.polsinelli.com > Services > Health Care Services. 

IMPACT: Reduced Ɵme to invesƟgate and file objecƟons, along 

with the new obligaƟon to also submit evidence at the same Ɵme, 

may prevent the employer from discovering evidence to support its 

posiƟon.  

What Employers Should Do — Now 

 Assess whether front‐line supervisors meet the current NLRB 

standard for supervisory status; 

 Provide prevenƟve labor relaƟons educaƟon and training to all 

supervisors, managers and execuƟves and Board members; 

 Assess employee engagement and union organizing vulnerability 

and develop strategic plan to increase engagement and reduce 

vulnerability; 

 Analyze potenƟal bargaining units at all non‐acute care sites 

of care/operaƟons; 

 Comprehensive review of key HR policies including: 

 Off‐duty access by employees; 

 SolicitaƟon/distribuƟon; 

 Dress code/buƩon/insignia; 

 Social media; 

 Code of Conduct/Behavior; and 

 Audit actual enforcement pracƟces regarding key HR policies. 
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attorneys  in 20 offices. Profiled by The American Lawyer and ranked as the fastest growing U.S.  law firm over a six‐year period**, the firm 
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in 100 service areas and 70 industries. The firm can be found online at www.polsinelli.com. Polsinelli PC. In California, Polsinelli LLP. 

  

* Law360, March 2014 

** The American Lawyer 2013 and 2014 reports  
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The Polsinelli Health Care pracƟce comprises one of the largest concentraƟons of health care aƩorneys and professionals in the naƟon. From 
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Recognized as the "Law Firm of the Year"  in Health Care for 2015 by U.S. News & World Report, Polsinelli  is ranked no. 2 by The American 

Health  Lawyers AssociaƟon  and  no.  3  by Modern Healthcare.*  Polsinelli’s  highly  trained  aƩorneys work  as  a  fully  integrated  pracƟce  to 

seamlessly  partner with  clients  on  the  full  gamut  of  issues.  The  firm’s  diverse mix  of  seasoned  aƩorneys well  known  in  the  health  care 

industry, along with its bright and talented young lawyers, enables our team to provide counsel that aligns legal strategies with our clients’ 
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