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Client Bulletin #427

Georgians Vote to Make Restrictive Covenants Easier to Enforce

By Carl Cannon, Wright Mitchell, & Alyssa Morris
Atlanta and Macon Offices

On November 2, 2010, Georgia voters overwhelmingly ratified an amendment to the
state constitution that drastically alters Georgia law concerning agreements restrict-
ing the rights of employees to compete with their present and former employers.
Before this vote, the enforceability of such agreements, which include agreements
not to compete and not to solicit customers, depended upon their strict compliance
with complex rules developed by Georgia courts. These rules generally were hostile
to restrictive covenants and often rendered them completely unenforceable. More-
over, the rules almost always precluded courts from “blue penciling” (i.e., modify-
ing) restrictive covenants to be enforceable.

With the ratification of the amendment, the enforceability of future restrictive cov-
enants will be governed by legislation enacted, contingent upon the amendment’s
ratification, in April of 2009. The new legislation overturns the hostile and unfor-
giving rules courts previously applied and adopts a flexible approach to determine
the enforceability of restrictive covenants. In so doing, the legislation provides
presumptions favoring restrictive covenants that meet certain standards and permits
courts to modify agreements to be enforceable when necessary.

Here are a few examples of how the law under the new legislation differs signifi-
cantly from the prior court-created law. Under prior law, an agreement that barred
an employee from competing with his or her former employer would not be enforced
if a court found that the restriction covered too broad a geographic area. In addi-
tion, if the non-compete portion of the agreement was found unenforceable, then
any provision regarding non-solicitation of customers in the same agreement was
also automatically unenforceable, even if it would have been enforceable standing
alone. Under the new legislation, however, the court will be permitted to modify the
geographic area to cover only the geographic area the court considers reasonable,
and the non-solicitation provision will be evaluated separately and modified by the
court, if necessary. This is what has been often referred to as “blue penciling.”

Under prior law, an agreement restricting a former employee’s right to use or dis-
close confidential information (other than trade secrets) was unenforceable unless
it was limited in duration. If such an agreement omitted a durational limit, it was
unenforceable per se (except as to trade secrets), and a court could not save it by
restricting enforcement to a reasonable period of time. Under the new legislation,
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no durational limit is required for agreements restricting the use and disclosure of confidential information, and
such information may be protected as long as it continues to have value and remains confidential.

In light of this new legislation, we recommend that employers seriously consider having all existing restric-
tive covenants rewritten to take advantage of the more expansive protection against unfair competition that is
now available. The new legislation will govern any restrictive covenant entered into after it becomes effective.
Some attorneys believe the legislation became effective November 3, 2010, because language in the legislation
expressly provides that it “shall become effective on the day following the ratification at the time of the 2010
general election of an amendment to the Constitution of Georgia providing for the enforcement of covenants in
commercial contracts that limit competition . .. .” Under the provisions of the Constitution of Georgia, however,
the amendment to the constitution that the voters approved this week will not become effective until January 1,
2011. Since the constitutionality of the new legislation depends on the amendment’s being in effect, we believe
it would be prudent to implement new restrictive covenants on or after January 1, 2011.

If you need assistance reviewing your existing employment agreements or drafting a new one, the attorneys at
Constangy, Brooks & Smith, LLP are always here to help.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively,
since 1946. A ““Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corpo-
rations and small companies across the country. Its attorneys are consistently rated as top lawyers in their prac-
tice areas by sources such as Chambers USA, Martindale-Hubbell, and Top One Hundred Labor Attorneys in the
United States, and the firm is top-ranked by the U.S. News & World Report/Best Lawyers Best Law Firms survey.
More than 125 lawyers partner with clients to provide cost-effective legal services and sound preventive advice
to enhance the employer-employee relationship. Offices are located in Alabama, California, Florida, Georgia,
Illinois, Massachusetts, Missouri, New Jersey, North Carolina, South Carolina, Tennessee, Texas, and Virginia.
For more information, visit www.constangy.com.



