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Second Circuit Determines That Tax Memo Shared Between 
Taxpayers and Banks Is Protected Under the Common 
Interest Doctrine and Subject to Work-Product Protection 

On November 10, 2015, the US Court of Appeals for the Second Circuit unanimously held in a 

published opinion that (i) the attorney-client privilege was not waived by appellants-taxpayers 

who shared a group of documents, including a 58-page tax memorandum, with a consortium of 

banks having a common legal interest with the taxpayers in the tax treatment of a corporate 

refinancing and restructuring transaction; and (ii) the work-product doctrine protected 

documents analyzing the tax treatment of the transaction prepared in anticipation of litigation 

with the IRS. Schaeffler, et al., v. United States, No. 14-1965-cv, 2015 US App. LEXIS 19617 

(2d Cir. Nov. 10, 2015). This ruling, which vacated and remanded Magistrate Judge Gabriel 

Gorenstein’s denial of taxpayers’ petition to quash an IRS summons, is one of the most 

favorable privilege decisions in years as it clarifies and broadens common interest doctrine 

protection for communications among accountants, lawyers and bankers who have, or whose 

clients’ have, a common commercial and legal interest in the tax consequences of a transaction 

and for parties who are engaged in a “common legal enterprise” with the holder of the privilege. 

It also reaffirms Supreme Court and Second Circuit precedent concerning work-product 

protection for documents created in anticipation of litigation. 

A. Background 

In Schaeffler, the taxpayers petitioned to quash an IRS summons for a tax memorandum and related documents 

prepared by taxpayers’ accounting firm in connection with a complex refinancing and corporate restructuring 

transaction in 2008 by the Schaeffler Group, an automotive and industrial parts supplier incorporated in Germany, 

in an attempt to acquire a minority interest in a target German company through a tender offer for its stock. To 

finance the tender offer, the Schaeffler Group executed an eleven-billion Euro loan agreement with a consortium of 

banks. With the announcement of Lehman Brothers’ bankruptcy only two days before the end of the tender offer 

acceptance period, the stock price of the target company declined drastically, resulting in a significantly higher than 

expected number of shareholders who accepted the offer. Moreover, the Schaeffler Group was prohibited under 

German law from withdrawing its tender offer. These events threatened the Schaeffler Group’s solvency and its 

ability to meet its payment obligations with its lenders under the loan agreement. Accordingly, the Schaeffler Group 

and the bank consortium sought to refinance the acquisition debt and restructure the Schafeffler Group, which 

resulted in various potential tax consequences for the Schaeffler Group, including for the majority owner of the 

parent of the Schaeffler Group in his personal capacity (collectively, the “taxpayers”).  
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The taxpayers believed an IRS audit and potential litigation as to at least some of the US tax consequences of the 

proposed refinancing and restructuring was likely, and therefore engaged outside tax and legal advisors to assist 

with the US tax implications of the transactions and possible future litigation with the IRS. As part of its 

engagement, Ernst & Young LLP (“E&Y”) prepared a memorandum for the taxpayers that identified potential US tax 

consequences of the proposed transactions, identified and analyzed potential IRS challenges to the Schaeffler 

Group’s treatment of the transactions, and analyzed the relevant statutory provisions, US Treasury regulations, 

judicial decisions and IRS rulings (the “Tax Memo”). The Schaeffler Group also retained Dentons US LLP to advise 

it on the federal tax implications of the transactions and potential litigation with the IRS. The bank consortium and 

its outside counsel worked closely with the Schaeffler Group’s outside tax advisors at E&Y in effectuating the 

transactions and analyzing the US tax consequences of the transactions. In this regard, the Schaeffler Group and 

the bank consortium signed an agreement whereby they agreed to share privileged, protected and confidential 

documents, including their analyses, in an effort to protect and not to waive those privileges, protections or the 

confidentiality of the information. After the execution of that agreement, the Schaeffler Group shared the Tax Memo 

and other documents with the bank consortium. 

The IRS, in conjunction with an audit of the taxpayers’ tax returns for 2009 and 2010, issued a number of document 

demands requesting all tax opinions and analyses that discussed the US tax consequences of the Schaeffler 

Group’s restructuring, and, eventually, it issued an administrative summons to E&Y requiring it to provide all legal 

opinions that it provided to parties outside the Schaeffler Group. Although it produced several thousand documents, 

the taxpayers petitioned to quash the IRS summons on the grounds that it sought legal opinions and other 

confidential advice protected by both the work-product doctrine and the attorney-client privilege, as extended to 

E&Y by the federal tax practitioner privilege.  

With respect to their privilege claim, the taxpayers argued that no privilege waiver of the Tax Memo and related 

documents occurred when they were provided to the bank consortium because the Schaeffler Group and the 

consortium had a common legal interest. The taxpayers also maintained that the Tax Memo and related documents 

were subject to work- product protection because they were prepared in anticipation of litigation. The District Court, 

however, disagreed, holding that attorney-client and tax practitioner privileges were waived when the Tax Memo 

was shared with the bank consortium. In particular, the District Court held that there was no “common legal interest” 

because the bank consortium’s interest was commercial rather than legal. Op at *6. The District Court also rejected 

the taxpayers’ claim that the Tax Memo and related documents were protected under the work-product doctrine 

because, according to the District Court, the documents did not specifically refer to litigation and the detailed 

analyses and advice provided to the taxpayers would have been provided even if they had not anticipated an audit 

or litigation with the IRS. Id. at *8-*9. 

B. Non-Waiver of Attorney-Client Privilege 

On appeal, The Second Court noted that while the attorney-client privilege is generally waived by voluntary 

disclosure of the communication to another party, the privilege is not waived by disclosure of communications to a 

party that is engaged in a “common legal enterprise” with the holder of the privilege. Op at *12. According to the 

Court, the dispositive issue was “whether the Consortium’s common interest with [the taxpayers] was of a sufficient 

legal character to prevent a waiver by the sharing of those communications.” Id at *13. The Court held that it was. 
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At the outset, the Court made clear that parties may share a common legal interest even if there is no ongoing 

litigation at the time of the shared communications between the parties. Thus, the relevant issue for the Court was 

whether the communications were made in the course of an ongoing common enterprise and intended to further 

the enterprise. Analyzing the facts at issue, the Court determined that because of the threat of insolvency and 

default, the taxpayers and the bank consortium “had a strong common interest” in obtaining particular tax treatment 

of the refinancing and restructuring. Op. at *8-*9. The Court determined that “[taxpayers] and the [bank consortium] 

could avoid this mutual financial disaster by cooperating in securing a particular tax treatment of a refinancing and 

restructuring. Securing that treatment would likely involve a legal encounter with the IRS.” Id. at *14. Moreover, the 

Court found that the bank consortium “needed ‘access to confidential tax information and analyses’ to ‘assess its 

credit exposure for potential tax liabilities’” of the Schaeffler Group’s majority shareholder. Id at *15. Accordingly, 

both parties “had a strong common interest in the outcome of that legal encounter.” Id. at *14. 

The Court also observed that no caselaw in the Second or other circuits compelled it to hold that the bank 

consortium’s interest in the taxpayers’ obtaining favorable tax treatment for the refinancing and restructuring 

transactions was not a sufficient common legal interest. Op at *18. Thus, “[a] financial interest of a party, no matter 

how large, does not preclude a court from finding a legal interest shared with another party where the legal aspects 

materially affect the financial interests.” Id. In support of its reasoning, the Court noted that the bank consortium’s 

legal interest was evidenced by how it “essentially insured” the taxpayers, including by extending credit and 

subordinating its debt, and retaining control over decisions by the Schaeffler Group’s majority shareholder 

concerning the IRS, including whether to pay taxes, to sue for a refund or to settle. The Court then pointed to the 

fact that in an analogous context several courts outside of the Second Circuit have held that an insurer and an 

insured may maintain a common legal interest in the outcome of a litigation even if their defenses are not aligned. 

Id. at *18-*19. 

C. Application of Work-Product Doctrine 

The Second Circuit separately addressed the issue of whether the work-product doctrine applied to the Tax Memo 

and related documents, noting at the outset that the work-product immunity, if applicable, was not waived by 

sharing those documents with E&Y. Op at *17. The Court concluded that the District Court had erred and that the 

Tax Memo and related documents were protected by the work-product doctrine because they contained “legal 

analysis that falls squarely within [Hickman v. Taylor, 329 US 495 (1947)]’s area of primary concern-analysis that 

candidly discusses the attorney’s litigation strategies [and] appraisal of likelihood of success.” Id. at *25 (brackets in 

original).  

Citing United States v. Adlman, 134 F.3d 1194 (2d Cir. 1998), the Court determined that work-product doctrine 

protected the documents because they were specifically aimed at addressing tax issues that may arise in an 

anticipated audit and subsequent litigation, including the strengths, weaknesses and likely outcomes of potential 

legal arguments. Op at *20. In analyzing Adlman, the Court drew a distinction between documents prepared or 

obtained “because of” the prospect of litigation, on the one hand, and documents created “irrespective of the 

litigation,” on the other hand. Id. at *20-21 (internal citations omitted). Addressing the facts at hand, the Court found 

that the Tax Memo “was specifically aimed at addressing the urgent circumstances arising from the need for a 
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refinancing and restructuring and was necessarily geared to an anticipated audit and subsequent litigation,” which 

was “highly likely.” Id. at *21    

The Court further disagreed with the District Court’s reasoning that E&Y would have been compelled by 

professional standards, tax laws and regulations to provide the same tax advice to the taxpayers even in the 

absence of anticipated litigation. Op. at *22-*23. Noting the level of detail contained in the Tax Memo, the Court 

rejected the notion that the taxpayers would have sought the same level of detail as part of an “annual routine tax 

return with no particular prospect of litigation.” Id. at *23.  

D. Looking Forward 

The Schaeffler decision is significant because it clarifies the scope of the common interest privilege for 

communications involving accountants, lawyers and bankers in situations where they and their clients have a 

common commercial and legal interest in the tax consequences of a transaction. It also is a strong reaffirmation of 

the Hickman and Adlman work-product decisions and supports a liberal interpretation of what constitutes 

“anticipation of litigation” in the work-product context. Although the Second Court’s analysis pertained to the specific 

facts in the case, the decision supports application of the work-product doctrine where the size, complexity and 

ambiguity of the tax treatment of the transaction heightens the likelihood of IRS scrutiny of the transaction.  

CONTACTS    

Lawrence M. Hill 
New York 
T: +1.212.848.4002 
lawrence.hill@shearman.com 

Jaculin Aaron 
New York 
T: +1.212.848.4450 
jaaron@shearman.com 

Paula Howell Anderson 
New York 
T: +1.212.848.7727 
paula.anderson@shearman.com 

Stuart J. Baskin 
New York 
T: +1.212.848.4974 
sbaskin@shearman.com 

Matthew G. Berkowitz 
New York 
T: +1.212.848.7701 
matt.berkowitz@shearman.com 

Alexander Bevan 
Abu Dhabi 
T: +971.2.410.8121 
abevan@shearman.com 

Brian G. Burke 
Hong Kong 
T: +852.2978.8040 
Shanghai 
T: +86.21.6136.5000 
brian.burke@shearman.com 

Matthew L. Craner 
New York 
T: +1.212.848.5255 
matthew.craner@shearman.com 

Kirsten Nelson Cunha 
New York 
T: +1.212.848.4320 
kirsten.cunha@shearman.com 

Agnès Dunogué 
New York 
T: +1.212.848.5257 
agnes.dunogue@shearman.com 

Stephen Fishbein 
New York 
T: +1.212.848.4424 
shbein@shearman.com 

Jerome S. Fortinsky 
New York 
T: +1.212.848.4900 
jfortinsky@shearman.com 

Joseph J. Frank 
New York 
T: +1.212.848.5254 
joseph.frank@shearman.com 

Alan S. Goudiss 
New York 
T: +1.212.848.4906 
agoudiss@shearman.com 

Jonathan L. Greenblatt 
Washington D.C. 
T: +1.202.508.8070 
New York 
T: +1.212.848.4291 
jgreenblatt@shearman.com 

John Gueli 
New York 
T: +1.212.848.4744 
jgueli@shearman.com 

Adam S. Hakki 
New York 
T: +1.212.848.4924 
ahakki@shearman.com 

Mark Hannemann 
New York 
T: +1.212.848.7696 
mark.hannemann@shearman.com 

Stephen D. Hibbard 
San Francisco 
T: +1.415.616.1174 
Menlo Park 
T: +1.650.838.3737 
shibbard@shearman.com 

Thomas D. Johnston 
Washington D.C. 
T: +1.202.508.8022 
thomas.johnston@shearman.com 

Heather Lamberg Kafele 
Washington D.C. 
T: +1.202.508.8097 
hkafele@shearman.com 

Daniel H.R. Laguardia 
New York 
T: +1.212.848.4731 
daniel.laguardia@shearman.com 

Mark D. Lanpher 
Washington D.C. 
T: +1.202.508.8120 
mark.lanpher@shearman.com 

Christopher L. LaVigne 
New York 
T: +1.212.848.4432 
christopher.lavigne@shearman.com 

mailto:lawrence.hill@shearman.com
mailto:jaaron@shearman.com
mailto:paula.anderson@shearman.com
mailto:sbaskin@shearman.com
mailto:matt.berkowitz@shearman.com
mailto:abevan@shearman.com
mailto:brian.burke@shearman.com
mailto:matthew.craner@shearman.com
mailto:kirsten.cunha@shearman.com
mailto:agnes.dunogue@shearman.com
mailto:shbein@shearman.com
mailto:jfortinsky@shearman.com
mailto:joseph.frank@shearman.com
mailto:agoudiss@shearman.com
mailto:jgreenblatt@shearman.com
mailto:jgueli@shearman.com
mailto:ahakki@shearman.com
mailto:mark.hannemann@shearman.com
mailto:shibbard@shearman.com
mailto:thomas.johnston@shearman.com
mailto:hkafele@shearman.com
mailto:daniel.laguardia@shearman.com
mailto:mark.lanpher@shearman.com
mailto:christopher.lavigne@shearman.com
http://www.shearman.com/en/people/h/hill-lawrence-m
http://www.shearman.com/en/people/a/aaron-jaculin
http://www.shearman.com/en/people/a/anderson-paula-howell
http://www.shearman.com/en/people/b/baskin-stuart-j
http://www.shearman.com/en/people/b/berkowitz-matthew-g
http://www.shearman.com/en/people/b/bevan-alex
http://www.shearman.com/en/people/b/burke-brian-g
http://www.shearman.com/en/people/c/craner-matthew
http://www.shearman.com/en/people/c/cunha-kirsten-nelson
http://www.shearman.com/en/people/d/dunogue-agnes
http://www.shearman.com/en/people/f/fishbein-stephen
http://www.shearman.com/en/people/f/fortinsky-jerome-s
http://www.shearman.com/en/people/f/frank-joseph
http://www.shearman.com/en/people/g/goudiss-alan-s
http://www.shearman.com/en/people/g/greenblatt-jonathan-l
http://www.shearman.com/en/people/g/gueli-john
http://www.shearman.com/en/people/h/hakki-adam-s
http://www.shearman.com/en/people/h/hannemann-mark
http://www.shearman.com/en/people/h/hibbard-stephen-d
http://www.shearman.com/en/people/j/johnston-thomas-d
http://www.shearman.com/en/people/k/kafele-heather-lamberg
http://www.shearman.com/en/people/l/laguardia-daniel-hr
http://www.shearman.com/en/people/l/lanpher-mark-d
http://www.shearman.com/en/people/l/lavigne-christopher-l


 

5 

CONTACTS    

Daniel Lewis 
New York 
T: +1.212.848.8691 
daniel.lewis@shearman.com 

Thomas R. Makin 
New York 
T: +1.212.848.7698 
thomas.makin@shearman.com 

John A. Nathanson 
New York 
T: +1.212.848.8611 
john.nathanson@shearman.com 

Brian H. Polovoy 
New York 
T: +1.212.848.4703 
bpolovoy@shearman.com 

Jeffrey J. Resetarits 
New York 
T: +1.212.848.7116 
jeffrey.resetarits@shearman.com 

Jo Rickard 
London 
T: +44.20.7655.5781 
josanne.rickard@shearman.com 

Patrick D. Robbins 
San Francisco 
T: +1.415.616.1210 
probbins@shearman.com 

William J.F. Roll III 
New York 
T: +1.212.848.4260 
wroll@shearman.com 

Christopher M. Ryan 
Washington D.C. 
T: +1.202.508.8098 
cryan@shearman.com 

Richard F. Schwed 
New York 
T: +1.212.848.5445 
rschwed@shearman.com 

Claudius O. Sokenu 
New York 
T: +1.212.848.4838 
Washington D.C. 
T: +1.202.508.8030 
claudius.sokenu@shearman.com 

James P. Tallon 
New York 
T: +1.212.848.4650 
jtallon@shearman.com 

Philip Urofsky 
Washington D.C. 
T: +1.202.508.8060 
philip.urofsky@shearman.com 

Henry Weisburg 
New York 
T: +1.212.848.4193 
hweisburg@shearman.com 

  

 
 

 
ABU DHABI  |  BEIJING  |  BRUSSELS  |  DUBAI  |  FRANKFURT  |  HONG KONG  |  LONDON  |  MENLO PARK  |  MILAN  |  NEW YORK   

PARIS |  ROME  |  SAN FRANCISCO  |  SÃO PAULO  |  SAUDI ARABIA*  |  SHANGHAI  |  SINGAPORE  |  TOKYO  | TORONTO  |  WASHINGTON, DC 

 

This memorandum is intended only as a general discussion of these issues. It should not be regarded as legal advice. We would be pleased to provide additional details or advice about specific 
situations if desired. 

599 LEXINGTON AVENUE  |  NEW YORK  |  NY  |  10022-6069 

Copyright © 2015 Shearman & Sterling LLP. Shearman & Sterling LLP is a limited liability partnership organized under the laws of the State of Delaware, with an affiliated limited liability partnership 
organized for the practice of law in the United Kingdom and Italy and an affiliated partnership organized for the practice of law in Hong Kong. 
*Abdulaziz Alassaf & Partners in association with Shearman & Sterling LLP 
 

mailto:daniel.lewis@shearman.com
mailto:thomas.makin@shearman.com
mailto:john.nathanson@shearman.com
mailto:bpolovoy@shearman.com
mailto:jeffrey.resetarits@shearman.com
mailto:josanne.rickard@shearman.com
mailto:probbins@shearman.com
mailto:wroll@shearman.com
mailto:cryan@shearman.com
mailto:rschwed@shearman.com
mailto:claudius.sokenu@shearman.com
mailto:jtallon@shearman.com
mailto:philip.urofsky@shearman.com
mailto:hweisburg@shearman.com
http://www.shearman.com/en/people/l/lewis-daniel
http://www.shearman.com/en/people/m/makin-thomas-r
http://www.shearman.com/en/people/n/nathanson-john-a
http://www.shearman.com/en/people/p/polovoy-brian-h
http://www.shearman.com/en/people/r/resetarits-jeffrey-j
http://www.shearman.com/en/people/r/rickard-jo
http://www.shearman.com/en/people/r/robbins-patrick-d
http://www.shearman.com/en/people/r/roll-william-jf
http://www.shearman.com/en/people/r/ryan-christopher-m
http://www.shearman.com/en/people/s/schwed-richard-f
http://www.shearman.com/en/people/s/claudius-o-sokenu
http://www.shearman.com/en/people/t/tallon-james-p
http://www.shearman.com/en/people/u/urofsky-philip
http://www.shearman.com/en/people/w/weisburg-henry



