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Frequently, estates and trusts have charitable beneficiaries.
Trusts and estates attorneys should familiarize themselves with
the rules that require certain estates and trusts to register and
make periodic filings with the Charities Bureau of the New
York Attorney General’s Office (the “Charities Bureau”).!

Which Estates and Trusts Must Register?
§ 8-1.4 of the Estates, Powers and Trusts Law (EPTL)

requires registration of certain estates and trusts with char-
itable interests that are formed, or otherwise conduct activ-

ity, in New York State.

Foreign estates and trusts, that is, (i) estates of dece-
dents who were not domiciled in New York and (ii) trusts
created under a last will and testament of a decedent domi-
ciled outside of New York or under an agreement executed
by non-residents of New York, generally are exempt from
registration unless they conduct activity or own property
in New York.> However, registration would not be required
if the only asset of the foreign estate or trust is a bank, cus-
tody, investment or similar account in New York.?

What falls within the purview of a foreign estate or trust
“conducting activity” in New York? The answer might not
always be crystal clear, but the authors submit that it would
include ownership of property located in New York (other
than merely a bank or investment account) that is or could
be the subject of the charitable disposition that otherwise
requires registration.”

Registering Trusts with the Charities Bureau

Put simply, any trust that was formed or conducts ac-
tivity in New York and has a current charitable interest
must register with the Charities Bureau. This includes
(i) charitable lead trusts,’ (ii) charitable remainder trusts
(when the charitable remainder interest becomes current),®
(iii) wholly charitable trusts, including private foundation
trusts and public charities organized in trust form” and (iv)
revocable grantor trusts that become irrevocable upon the
death of the grantor where all or a portion of the remainder
is required to be distributed to charity.® The foregoing trust
types and the process by which each is registered with and
regulated by the Charities Bureau are discussed below.

Registering a Charitable Lead Trust With the
Charities Bureau

The Regulations’ define a charitable lead trust (CLT) as
including “any trust for which a charitable beneficiary has

a lead interest, including without limitation charitable lead
annuity trusts and charitable lead unitrusts.”*

Within six months after a CLT is funded, the CLT
shall submit to the Charities Bureau: (i) a completed Form
CHAROO1-LT (Registration Statement for Charitable
Lead Trusts)'' and (ii) a copy of the trust instrument and
any amendments thereto. There is no registration fee due
when registering a CLT."

Upon registration, the Charities Bureau will issue a
registration number for the CLT. Thereafter, the CLT is
required to file annual reports with the Charities Bureau
via Form CHARO004 (Annual Filing for Charitable Lead
Trust) and a copy of the CLT’s IRS Form 5227 (Split-In-
terest Trust Information), along with an annual report fee,
which is based on the total amount distributed to charity
during the CLT’s fiscal year.” The annual fee can be as low
as $25 (if the total amount distributed to charity by the
trust during the fiscal year is less than $50,000) and as high
as $1,500 (if the total amount distributed to charity by the
trust during the fiscal year is $50 million or more).'

Registering a Charitable Remainder Trust With the
Charities Bureau

The Regulations define a charitable remainder trust
(CRT) as “any trust for which a charitable beneficiary has
a remainder interest, including without limitation chari-
table remainder annuity trusts and charitable remainder

. ’)15
unitrusts.

Within six months after the date on which, pursuant to
the terms of a CRT, all or part of the CRT assets or income
is required to be applied to charitable purposes, the CRT
must submit to the Charities Bureau (and mail a copy of
same to each identified current charitable beneficiary) a
completed Form CHARO01-RT (Registration Statement
for Charitable Remainder Trusts with Notice of Termina-
tion of Intervening Trust Interest).'® The filer must attach
to the CHAROO1-RT a copy of the trust instrument and
any amendments."”

CRTs are not required to pay a registration or notice of
termination fee.'® Also, CRTs are not required to file annu-
al reports (unlike CLTs discussed above)."”” The CRT must
file a final report (in the form of an accounting, informal or
judicial) **and pay a filing fee*! when the CRT’s term ends,
and the charitable remainder becomes payable.
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Registering a Wholly Charitable Trust With the
Charities Bureau

A wholly charitable trust (WCT) is a trust in which all
the beneficiaries are charities (including tax-exempt private
foundations in trust form).?> The WCT’s trustee must file
a completed Form CHAR410 (Registration Statement for
Charitable Organizations) with the Charities Bureau with-
in six months after the trust is funded.”? A $25 fee will be
required only if the WCT registers to solicit contributions
in New York State.*

Upon filing the CHAR410, the Charities Bureau will
assign a registration number to the WCT.” Thereafter, the
WCT must submit annual financial reports to the Char-
ities Bureau via Form CHARS500.% The filing fee is based
on the WCT’s net worth at the end of the reporting peri-
od. It ranges from a minimum of $25 (if the value is less
than $50,000) to a maximum of $1,500 (if the value is $50
million or more).?”

Certain Trusts Are Exempt From Registration
and/or Reporting Requirements

The registration and reporting requirements of EPTL
Section 8-1.4 “do not apply to . . . any trust in which and
so long as the charitable interest is deferred or contin-
gent.””® This makes sense when considering, for example,
that a CRT is not required to register until six months after
the date on which, pursuant to the terms of a CRT, all or
part of the CRT assets or income is required to be applied
to charitable purposes (i.e., the application of assets from
the trust to charitable purposes is deferred).

Also, EPTL Section 8-1.4 exempts from the annual
reporting requirements trusts that file with the Attorney
General a verified statement executed by the trustee attest-
ing that during the annual reporting period (i) the gross
receipts received by the trustee during such period were
less than $25,000 and that (ii) the total assets held by the
trustee at no time during such period exceeded $25,000.%

Registering Estates With the Charities Bureau

Any estate with a charitable interest must register with
the Charities Bureau within six months after the earlier of
the issuance of letters (including preliminary letters) to a
personal representative.®® The term “estate with a charitable
interest” (“Charitable Estate”) is defined in the Regulations
as including any estate with a charitable bequest that is
either to an unnamed charity or is an unspecified amount
(including without limitation a bequest of all or part of the
residuary estate) or indefinite property.’!

Thus, an estate in which the only charitable interest is
a general legacy or specific bequest (i.e., either a specific
amount of money or specific property) to one or more

named charities is not required to register.”> However, an
estate not initially required to register could later become
required to do so. If the charitable bequests otherwise not
triggering a registration cannot be paid in full for any rea-
son (for example, if the Charitable Estate has insufficient
assets to do so or if the named charity no longer exists), then
the Charitable Estate must register as soon as possible, but
no later than six months after these facts become known.*

Unlike the registration process for trusts, the Charities
Bureau does not require a particular registration form or
filing when registering a Charitable Estate.* Instead, the
Charitable Estate’s personal representative must file copies
of the Charitable Estate’s Notice of Probate, and Last Will
and Testament (including codicils).” Upon receipt of these
documents, the Charities Bureau will open a registration file
and assign a registration number to the Charitable Estate.*

After registering with the Charities Bureau, a Charitable
Estate is not required to file annual reports, but it must file
a final report.”” The final report consists of a judicial or in-
formal final accounting containing sufficient information
for purposes of the Attorney General’s review.”® A filing
fee is due with the final report, which is based on the total
value of all assets distributed or proposed to be distribut-
ed to charitable beneficiaries from the Charitable Estate,
including distributions from specific and residuary gifts
paid from the Charitable Estate’s principal or income.®
The fee ranges from a minimum of $25 (if the total value
of all assets distributed by the Charitable Estate is less than
$50,000) to a maximum of $1,500 (if the total value of all
assets distributed by the Charitable Estate is $50 million
or more).*

Attorney General’s Discretion To Require
Additional Disclosure

In addition to any documents required above by the
Attorney General for filing under EPTL Section 8-1.4 and
the Regulations, the Attorney General may require a trust
or estate with a charitable interest to submit any informa-
tion or documentation relevant to the Attorney General’s
review of entity. The scope of such a request could be very
broad and may include, without limitation, that a trustee
provide a periodic account, a detailed schedule of securi-

ties, Form 706, Form 1041, and Form ET-90.

Failure To Properly Register and Submit
Required Filings

Failure to properly register an estate or trust with the
Charities Bureau may trigger the impositions of penalties

and fines. Under EPTL Section 8-1.4, these fines can range
from $10 to $1,000 per failure.*?
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In addition, the Attorney General may commence 9  For purposes of this article, the term “Regulations” means 13
N.Y.C.R.R. §§ 90.3, 92.1-92.6.

10 13 N.Y.CR.R'§ 90.3; see also FAQs — About Registration of
Charitable Trusts and Estates, CHARITIESnys.com, https://www.
charitiesnys.com/faqs_trust_estates_new.html (a “Charitable

appropriate proceedings against a trustee or executor for
breach of fiduciary duty for failing to properly register with
the Charities Bureau and/or for otherwise failing to adhere

to the strictures of the EPTL and the Regulations.43 Lead Trust” is “a trust where the charitable interest occurs first in
time, followed later by other, usually non-charitable interests”).
Conclusion 11 See Form CHAROO1-LT (2018), at https://www.charitiesnys.

com/pdfs/CHARO01-LT.pdf.
12 13 N.Y.C.RR. §92.4(b)(2).
13 1d. §92.4(b).

Because many estates and trusts have charitable bene-
ficiaries, it is imperative that attorneys who practice trusts

and estates law become familiar with the registration and 14 14§ 92.40)(2)
filing requirements associated with them. 15 14§ 90.3(b)(1).
16 See Form CHAROO1-RT (2018), https://www.charitiesnys.com/
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