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RESCRIPT.

John Aguiar appeals from an order of a single justice of this court denying his motion for stay of execution of
sentence pending appeal. We affirm.

In October, 2008, a Superior Court jury returned ten guilty verdicts of indecent assault and battery of two children
under the age of fourteen years against Aguiar. He filed a timely notice of appeal as well as a motion to stay
execution of his sentence pending appeal. The trial judge denied the motion. In March, 2009, Aguiar filed in the
Appeals Court a motion to stay execution of sentence. A single justice of the Appeals Court denied the motion
without a hearing. Aguiar sought reconsideration of the single justice's denial of his motion in August, 2009. The
request for reconsideration was denied by a second single justice. Aguiar thereafter filed a motion for stay of
execution of sentence in the county court, in September, 2009, which was denied by a single justice without a
hearing.

Aguiar could have appealed from the decision of the first single justice of the Appeals Court to a panel of that
court. See Sang Hoa Duong v. Commonwealth, 434 Mass. 1006, 1008 (2001), citing Commonwealth v. Allen, 378
Mass. 489, 497 (1979) ("where a stay has been denied by the trial judge and a single justice of the Appeals
Court, the presumptive avenue for review is before a panel of the Appeals Court"). He did not do so, and we
therefore "review summarily the decision of the single justice of this court for errors of law." Commonwealth v.
Sang Hoa Duong, supra. See Christian v. Commonwealth, 446 Mass. 1003, 1004 (2006). [FN1] In denying
Aguiar's motion, the single justice deferred to the decision of the trial judge and the two single justices of the
Appeals Court. See Commonwealth v. Hodge (No. 1), 380 Mass. 851, 855-856 (1980). We are satisfied, after
reviewing the record, that the single justice did not abuse his discretion or otherwise err.

Judgment affirmed.

FN1. The rules governing stay of execution of sentence pending appeal, Mass. R.Crim. P. 31, 378
Mass. 902 (1979), and Mass. R.A.P. 6, as appearing in 378 Mass. 924 (1979), were revised
effective October 1, 2009. 454 Mass. 1501, 1601 (2009). Those amendments do not apply here,
where the relevant proceedings occurred before that date. In the future, pursuant to Mass. R.A.P.
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6, as appearing in 454 Mass. 1601 (2009), an application for a stay shall be filed in the appellate
court to which the direct appeal is being taken. An

order of a single justice of that court allowing or denying an application for a stay may be
appealed, again to the appellate court where the appeal is pending, and any order by that
appellate court "shall be final." Mass. R.A.P. 6(b)(3).

END OF DOCUMENT

11‘ Term

Adobe Reader is required to view PDF images.

Get ’
Fame ADOBE READER*

file:///Users/cynthiamaccausland/Documents/Law%200ffices%200f%20...nd/Slip%200pinions /John%20AGUIAR%20vs.%20COMMONWEALTH.webarchive Page 2 of 2


http://weblinks.westlaw.com/result/default.aspx?cfid=1&db=MA%2DORSLIP&findtype=Y&fn=%5Ftop&lquery=to%28allsct+allsctrs+allsctoj+allapp+allapprs%29&rlt=CLID%5FFQRLT85684171810115&rp=%2FSearch%2Fdefault%2Ewl&rs=ICLP2%2E0&serialnum=2021951002&sp=MassOF%2D1001&sv=Full&vr=1%2E0#TopOfDocument
http://www.adobe.com/products/acrobat/readstep2.html

