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DIGITAL SAMPLING OF MUSIC AND COPYRIGHTS: ISIT INFRINGEMENT,
FAIR USE, OR SHOULD WE JUST FLIP A COIN?

CHRISTOPHER C. COLLIE" & ERIC D. GORMAN "

“Thou shalt not steal.”!

INTRODUCTION

D.J. Girl Talk is one of the budding artists in the music industry today, and his instrument is a laptop.” D.J.
Girl Talk (hereinafter also referred to as “Girl Talk”), whose real name is Gregg Gillis, “samples,” or uses short
clips, from other artists’ songs to create popular dance music.” Girl Talk’s songs combine old, contemporary, and
downright odd genres of music. Within these different genres, he samples from artists such as Clipse, Kelly
Clarkson, and Hot Chip.* At his live concerts, D.J. Girl Talk leads massive crowds who dance non-stop to his
songs.” Girl Talk’s songs fill the concert with energy and sometimes end with Girl Talk shirtless, or even stripped
down to his boxers.® While Girl Talk has had musical success creating songs from samples of other songs, some
artists and producers believe that D.J. Girl Talk is using these samples illegally.” This has caused iTunes and a CD
distributor to stop carrying Girl Talk’s album, “Night Ripper,” due to growing legal concerns.®

United States copyright law generally requires that artists obtain permission from the copyright owner before
using a work.” Still, D.J. Girl Talk believes that his works are valid under the “fair use” exception of copyright
law."® Girl Talk believes that the Fair Use Doctrine applies because his samples are too brief and his music sounds
so different from the songs he samples that it is unlikely to affect the sales of those songs."' Due to little statutory
guidance and inconsistent court rulings in the 1990s and 2000s sampling cases, there is still a great deal of confusion
as to what constitutes valid or invalid “sampling” practices.'” This has led many commentators to suggest ways of
solving this dilemma."

This article addresses whether digital sampling is copyright infringement and concludes that copyright law
should be amended to fix the uncertainty surrounding copyright as it relates to digital sampling. Part I provides a
background on digital sampling. Part II analyzes whether D.J. Girl Talk’s musical works fall under the current
exceptions to copyright infringement. Part III proposes a change to copyright legislation that gives the music
industry more guidance. Part IV concludes that D.J. Girl Talk’s compositions fall under the exceptions to copyright
infringement, but that adoption of the proposed legislation will be more in line with the goals and fairness sought for
copyright law.

1. BACKGROUND

Part I of this article begins by briefly discussing the purpose of copyright law and providing more intimate
knowledge of copyright law for music. Section A covers the bases of copyright protection. Section B explores the
different types of copyrights in music. Section C discusses copyright infringement. Section D introduces the fair
use exception to infringement and when it applies. Lastly, Section E reviews some important digital sampling cases
to date.

A. Copyright Protection

The United States Constitution grants copyright protection."* The Constitution gives Congress the power “[t]o
promote the progress of science and useful arts, by securing for limited time to authors and inventors the exclusive
right to their respective writings and discoveries.”" The purpose of copyright law is “to secure ‘the general benefits
derived by the public from the labors of authors,”” and to motivate authors and inventors by giving them a reward.'®
The Copyright Act of 1790 was the first federal copyright act instituted in the United States.'” The Copyright Act of
1976 is the most recent enactment by Congress."® The Copyright Act gives legal protection to the authors of
original works that are “fixed in any tangible medium of expression.””® Furthermore, the Copyright Act preempts
state law and any conflicting state law is considered invalid.*
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B. Copyrights in Music

There are two types of music copyrights: (1) musical works and (2) sound recordings.”’ Musical works, also
referred to as musical scores, make up the written score for the musical composition,” while “‘[s]ound recordings
are works that result from the fixation of a series of musical, spoken, or other sounds . . . such as disks, tapes, or
other phonorecords.””

The copyright for a musical score and sound recording are separate and do not overlap.** Sound recordings
extend only to the master recording of the original work and not to separate recordings.”> But, a sound recording is a
derivative work of the musical score.

Furthermore, copyright owners of musical scores have typically had “more rights than sound recordings,
including the rights of reproduction, preparation of derivative works, public display, and performance.”’ Many
musicians and producers have been advised to receive permission for the musical score and sound recording.”®
Sound recordings, however, began to receive more protection in 1972.%

C. Copyright Infringement

To prove copyright infringement, the owners must show (1) ownership; (2) unauthorized copying; and (3)
unlawful appropriation.”® Ownership is the first element that copyright owners must demonstrate.’’ The initial
copyright is granted to the author(s) of the original work.”> Often, the copyrights to the sound recordings are
bargained away to music companies as part of the artist’s recording contract.™ Therefore, the music companies are
typically the owners of the copyright.**

The second element needed to prove infringement is unauthorized copying.®> Copying can be illustrated by
either direct or indirect proof.’® Direct proof is evidenced by the defendant admitting to copying the work or
through eye-witness testimony that the defendant copied the work.”” Direct admission is rare in copyright
infringement cases, so the plaintiff must usually show indirect proof instead.*® Indirect proof of copying is shown
through circumstantial evidence that the defendant had access to the plaintiff’s work.>> Access to the plaintiff’s
work may involve proving that the defendant viewed the work, had knowledge of the work, or that the work was
widely disseminated.*’

The third and last element of copyright infringement is unlawful appropriation. Unlawful appropriation lies at
the heart of proving copyright infringement."' 1In order to prove unlawful appropriation, the plaintiff must
demonstrate that the use of his work by the defendant is substantial and material.** If it is found that the copying is
substantial and material, the defendant’s work may infringe.*

In order to determine whether there is substantial and material use of the plaintiff’s work, courts typically
utilize the “substantial similarity” standard.** Under substantial similarity, courts determine whether the defendant’s
use of the plaintiff’s original work is reasonably recognizable to a lay listener.*

If the defendant’s work is not found to be substantial and material under the substantial similarity standard,
then the defendant’s use is de minimis.** When the defendant’s work is de minimis, it means that the sampled
portion of the original work is so small that it is immaterial.*’ However, de minimis use is only one way to avoid
copyright infringement. The most popular avenue of avoiding copyright infringement is the fair use exception.

D. Defenses to Infringement: Fair Use

The fair use exception is a defense to copyright infringement.*® One of the first significant copyright
infringement cases was Folsom v. Marsh in 1841.* In Folsom, the court held that a concern of copyright
infringement is the “degree [that] the [defendant’s] use may prejudice the sale, or diminish the profits, or supersede
the objects, of the [plaintiff’s] original work.”" Folsom additionally held that copyright infringement is found by
“look[ing] to the nature and objects of the selections made, [along with] the quantity and value of the materials
used.”' Later, the Folsom holding was codified in Section 107 of the Copyright Act of 1976.>* Today, Section 107
is known as the Fair Use Doctrine.”> The Fair Use Doctrine provides that the use of an original work “for purposes
such as criticism, comment, news reporting, teaching . ..scholarship, or research” do not infringe upon a
copyright.** Determination of fair use hinges upon the consideration of four factors.”® These four factors include:

(1) the purpose and character of the use, including whether such use is of a commercial nature or
is for nonprofit educational purposes;
(2) the nature of the copyrighted work;
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(3) the amount and substantiality of the portion used in relation to the copyright work as a whole;
and
(4) the effect of the use upon the potential market for or value of the copyrighted work.>

The Fair Use Doctrine will only be applied after the court has found copyright infringement.’” In an
infringement case, the de minimis use defense and the fair use exception are applied separately because de minimis
use is found when substantial similarity has not been met.™®

E. Sampling Cases

One of the first music sampling cases was Bright Tunes Music v. Harrisongs Music.”® In this case, the court
held that the defendant, George Harrison, unconsciously misappropriated “He’s So Fine,” by Ronald Mack.®® The
court felt that Harrison did not intend to misappropriate the song, yet still found copyright infringement.®' This case
demonstrates that misappropriation can occur without the conscious intent to copy.

Another important music sampling case was Grand Upright Music Ltd. v. Warner Bros. Records.®® 1In this
case, the defendant, Biz Markie, admitted to sampling music from “Alone Again (Naturally)” by Gilbert
O’Sullivan.** The court held that the defendant’s admission of copying the plaintiff’s original work constituted
infringement.”> The court’s holding in this case has drawn a large amount of criticism for not applying any
substantial similarity or fair use analysis.*

Another important music sampling case is Newton v. Diamond.®” In this case, the hip-hop group, the Beastie
Boys, obtained a license to use the sound recording to “Choir” by James Newton.®® The Beastie Boys, however, did
not obtain a license to the musical score and they were sued.” The court applied the substantial similarity
standard,”® and held that the Beastie Boys’ new work was neither qualitatively, nor quantitatively, significant.”
Therefore, the Beastie Boys’ use of the musical score was held to be de minimis.” This decision was the first to
move away from the belief that samplers were required to obtain licenses for sound recordings and musical scores.”

One of the last significant musical sampling cases was Bridgeport Music, Inc. v. Dimension Films."* This case
involved a sample from the sound recording “Get Off Your Ass and Jam” by George Clinton, Jr. and the
Funkadelics, which was used in the rap song “100 Miles and Runnin” by N.W.A.”> The defendants, N.W.A., used
“100 Miles and Runnin” in the sound track of the movie I Got the Hook Up.”® The plaintiffs claimed copyright
infringement of their sound recording “Get Off Your Ass and Jam.””” Here, the Appellate Court of the Sixth Circuit
rejected the district court’s use of substantial similarity.”® Instead, the Sixth Circuit held that N.W.A. infringed the
plaintiff’s copyright and created a bright-line rule of automatic infringement where an artist should either “[g]et a
license or . . . not sample” at all.”

The courts have not been uniform in applying fair use to copyright infringement. In many instances, the courts
have drawn harsh criticism due to the wide range of surprising rulings.

The forthcoming sections will analyze a hypothetical case against D.J. Girl Talk to determine if there is
copyright infringement. Then, determine whether Girl Talk’s use of samples is “fair” or not.

II. ANALYSIS

In Part II of this article, a hypothetical case will be created in order to analyze the likely outcome in a case
against D.J. Girl Talk. First, the analysis will show that Girl Talk has infringed upon other artists’ copyrights.
Then, in section A, by applying the four factors of the Fair Use Doctrine, analysis will show D.J. Girl Talk’s use is
fair.

As noted above, copyright infringement consists of: (1) ownership; (2) unauthorized copying; and (3)
misappropriation.®'  First, the court must determine whether the Plaintiff has valid ownership of the copyright.®
Under these hypothetical circumstances, one will assume that the Plaintiff has a valid copyright and that it has been
registered within five years of publication.®

Second, the court must decide whether there was unauthorized copying by D.J. Girl Talk.** Evidence of actual
copying may be shown either directly or indirectly.*” Direct evidence would entail an admission of copying by Girl
Talk.* For D.J. Girl Talk, it is likely he would admit to copying since the artists’ works he samples for his songs
are easily discernible.®” However, if Girl Talk does not admit to copying, the Plaintiff may show indirect evidence.*®

Indirect proof is shown by circumstantial evidence of access, such as where the work was widely disseminated
and popular among listeners,* and if there is sufficient similarity between the two works.” If there is evidence of
access and substantial similarity between the two works, then it may be enough for the court or jury to find there
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was copying.”’ Girl Talk has access to all of the songs from the artists whom he samples, which are widely
disseminated to the public and popular among listeners.”” Also, Girl Talk’s songs are sufficiently similar to the
songs he samples because he samples a very recognizable portion of the songs.”

The third and last element of copyright infringement is misappropriation.”® Misappropriation is shown by
establishing substantial similarity between the two works.” There are several tests used among the Circuit Courts to
establish substantial similarity, which include, but are not limited to, the average lay observer test,96 the
recognizability test,”” and fragmented literal similarity.”® To test for substantial similarity, multiple tests will be
used.

First, under the ordinary lay person test or the average listener test,”” if an ordinary person can discern that two
songs are similar by listening to them, then there is infringement.'” In this case, an ordinary listener will be able to
discern many of the songs that D.J. Girl Talk has sampled.'"”" That is partly what makes Girl Talk so popular.
Therefore, under the ordinary listener test, Girl Talk’s songs are substantially similar.

Second, the same result is found under the recognizability test.'”> Here, the court need merely ask whether Girl
Talk’s work is recognizable in any part to the Plaintiff’s work.'” The answer for Girl Talk will almost always be
affirmative. Therefore, under the recognizability test, Girl Talk’s songs are substantially similar.

Last, fragmented literal similarity looks to the quantity and quality of the Plaintiff’s work that was copied.'™
Under this test the court should find that Girl Talk has copied a large quantity of the Plaintiff’s work and in many
cases captures the qualitative significance of the work. Therefore, under the fragmented literal similarity test, Girl
Talk’s works are substantially similar. Since Girl Talk’s songs were found to be substantially similar to the sampled
songs under each of the tests, the combined tests establish that Girl Talk’s works are substantially similar to the
Plaintiff’s works and it can be determined that there is unlawful appropriation.'®®

A. Fair Use

Once D.J. Girl Talk’s work is found to be substantially similar to the Plaintiff’s work, Girl Talk’s claim of the
fair use exception may be explored.'®® The Fair Use Doctrine under 17 U.S.C. § 107 provides an illustrative, but not
exhaustive, list of means that may not infringe upon a copyright.'”” Since Girl Talk’s use of copyrighted works does
not fall under this list set out in the statute,'®® the four factors of fair use are applied.'”

1. First Factor — Purpose and Character of the Use

The first factor in determining whether there is fair use of a copyright is “the purpose and character of the use,
including whether such use is of a commercial nature or is for nonprofit educational purposes.”'® One goal of this
factor is to establish whether the defendant’s use of the work was to promote the progress of science and benefit the
public.'!!

Originally, if the author “supersede[d] the use of the original work,”''? then the author was considered to have
pirated, or copied, the work.'"® But, if the artist has added something new to further the purpose with new meaning
or expression, then the artist may have fair use.'' Girl Talk’s songs are for the same entertainment purpose as the
artists’ he copied.'”® In this regard, Girl Talk’s use supersedes the original and goes against fair use.''® However,
and more importantly, a court will find Girl Talk’s work is transformative, or furthers the purpose of the work,
because it does not supplant the original work.

Girl Talk’s work is transformative because it “adds something new, with a further purpose or different
character, altering the first [work] with new expression, [and] meaning.”"'” Furthermore, the Supreme Court stated
that “transformative use is not absolutely necessary for a finding of fair use” but the more transformative a work is
found to be then the more likely a work will be found to be fair use.'"® Many of Girl Talk’s works are
transformative because they mix together several diverse genres to provide upbeat dance songs that are different
than the original works he samples.'"”” By determining that Girl Talk’s works are transformative a court will
strongly favor a finding of fair use.'’

A court must also look at whether Girl Talk’s work is commercial in nature. The initial line drawn by the
courts on the differences between commercial and nonprofit uses was that “every commercial use of copyrighted
materials is presumptively an unfair exploitation of the monopoly privilege that belongs to the owner of the
copyright.”'*!  However, the Supreme Court provided further language in the holding that made it clear that
commercial use should only be considered and not given a presumption.'”? In a case only one year after Sony Corp.
of America v. Universal City Studios, Inc.,'” the Supreme Court stated, “[t]he fact that a publication was
commercial as opposed to nonprofit is a separate factor that tends to weigh against a finding of fair use.”'** Finally,
the confusion was put to rest by the Supreme Court in Campbell v. Acuff-Rose Music, Inc. when the Court held
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commercial use is not a bright-line rule against fair use, but merely as a separate factor to be weighed against the
finding of fair use.'”

D.J. Girl Talk’s sampling of other artists’ works is for a commercial purpose.'*® He makes income on the sales
of songs and CDs. According to Campbell, Girl Talk’s commercial use of the work will be used as a factor to weigh
against the finding of fair use.'"”’” However, most justified instances of fair use are commercial.'*®* Most works
created are for monetary gain, whether it is direct or indirect through some other personal gain.'”® Therefore, it is
impc])sr(;cant to take into account that D.J. Girl Talk’s use is commercial, but commercial use may still constitute a fair
use.

Girl Talk’s use of other artists’ works is transformative in nature and for a commercial purpose. By finding
Girl Talk’s works transformative, the court will strongly favor a finding of fair use, even though his works are
commercial."*' The fact that Girl Talk’s work is also commercial will not bear as much weight with the court due to
most findings of fair use being commercial.'**> Therefore, this factor should be in Girl Talk’s favor, because a
ﬁnding}stshat his works are transformative holds more weight than a finding of his work being commercial in
nature.

2. Second Factor — Nature of the Copyrighted Work

The second factor in examining a fair use claim for a copyright is “the nature of the copyrighted work.”'**
Sparse case law exists and there has been little attention given to this factor.'*> However, more leniency is generally
given to those who seek to utilize fair use when copying informational works than those who seek to utilize fair use
when copying creative works.'*

Often times, creative works use other creative works."””  For example, in classical music, small pieces of
another artist’s work are frequently used in a piece to pay homage to the influential author."*®

This factor is probably the least important of the four factors and does not hold much weight in the fair use
analysis, because of the lack of attention it has received.'® Therefore, the second factor of fair use would weigh
against D.J. Girl Talk because he copied from creative works, but this finding would not hold much significance in a
court’s determination of fair use.

7

3. Third Factor — Amount and Substantiality of the Taking

The third factor in determining whether there is fair use of a copyright is “the amount and substantiality of the
portion used in relation to the copyrighted work as a whole.”'*® A defendant’s success usually depends upon the
quantitative and the qualitative amount that was copied."*! The qualitative amount copied is considered to be more
important than the quantity copied because the quantity copied has been found to be very vague in analyzing a
case.'* If copying the heart of a work occurs by using a substantial quantity of the original, then that will cause the
third factor to weigh against a finding of fair use.'*?

According to Campbell, if a work is transformative in character or purpose, then it may not go to the heart of
the work."** In this case, D.J. Girl Talk’s work is transformative in its purpose and character under the first factor of
the Fair Use Doctrine because his work mixes together many diverse songs to create a different sound that provides
new expression and meaning. Further, Girl Talk’s work takes no more than is necessary from the original work to
be recognizable to the listener. Therefore, the court should find this factor weighs towards a finding of fair use,
because Girl Talk’s work is transformative and takes no more than is necessary from the original work.'*

4. Fourth Factor — Effect Upon the Potential Market

The fourth factor in determining whether there is fair use of a copyright is “the effect of the use upon the
potential market for or value of the copyrighted work.”"* Initially, Sony provided that “every commercial use of
copyrighted material is presumptively an unfair exploitation of the monopoly privilege.”"*” However, Campbell put
aside this presumption by stating there is no bright-line rule on whether a work is a fair use based upon whether it is
commercial or non-commercial.'*®

If a plaintiff does not believe fair use exists, the plaintiff should show that widespread use would hurt the
potential market of the copyrighted work.'* This potential market includes not only harm to the original work, but
also potential harm to the derivative works."”® This can also occur where a use supplants part of the original work’s
market."”!

D.J. Girl Talk’s work does not supplant or supersede the original work of the plaintiff, because his work is
transformative and adds new expression and meaning to the original work."”> Because Girl Talk’s work is
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transformative, it lessens the harm to the market of the original work.'”> However, Girl Talk must also avoid
harming the potential derivative markets of a work."* Girl Talk samples original works and these copyright owners
could become a part of a derivative market by developing or licensing others to develop their original works.'*
Therefore, Girl Talk would likely harm the potential derivative market of original works by not paying a licensing
fee to the copyright owners.'>® The court would likely find that this factor slightly weighs against Girl Talk, because
his works could potentially harm the derivative markets of original works. However, this factor does not strongly
weigh against Girl Talk, because his works do not act as a market substitute to any original works.

After considering the four factors of the Fair Use Doctrine, two factors weigh in favor of D.J. Girl Talk, while
two factors weigh slightly against Girl Talk. The first factor weighs in his favor, because a finding by the court that
his works are transformative is more significant than the court finding Girl Talk’s work is commercial in nature."’
The second factor weighs against Girl Talk, because his works use creative works. However, the second factor is
very insignificant in determining fair use, and therefore this factor should not hold much weight against Girl Talk."*®
The third factor weighs in his favor, because he only takes no more than is necessary from the original work so that
his work is recognizable to a listener.>® The fourth factor weighs slightly against Girl Talk, because his works harm
the potential derivative market of an original work, but do not act as a market substitute for original works.'®® After
weighing all the factors for and against Girl Talk, a court should find that his use is fair.

Upon this analysis, it is easy to see that copyright law and the fair use exception are very confusing. Congress
must solve this problem.

III. PROPOSAL

Part III of this article proposes a change to legislation. Section A reviews the purposes of copyright law.
Section B offers a solution to the digital sampling problem. Furthermore, section B offers arguments for and against
the proposed solution.

To date, there have been several commentators who have written on this issue and offered various proposals.'®’
However, many of these proposals are flawed, and no proposal has been able to further the purposes of copyright
law and balance the interests of both samplers and copyright owners.

Since a reasonable solution has not been enacted, artists and the public have been hindered. Today, artists have
a disincentive to create new works through digital sampling due to the current legislation in place and prior case
rulings. This deterrent or hindrance to create art runs counter to the purposes of copyright law.

A. Purposes of Copyright Law: The Sampling Problem

The Copyright Act was developed by Congress to promote the progress of science and the arts through
extensive public dissemination.'®® Furthermore, Congress granted these authors exclusive rights in their works to
provide them an incentive to create and foster further ideas.'” Ideally, new authors will create works that are
inspired by pre-existing works and the world will benefit from these new works.

This is especially true for sampled music. Samplers take pre-existing works and use pieces of those works to
create their own works.'®* However, this is part of the dilemma. Sampling allows artists to create music at a
minimal cost.'®® Costs are kept low because a music producer does not have to hire musicians and can possibly skip
studio costs by using a distinct sound that has already been created.'®® On the other hand, copyright owners of the
pre-existing works believe they are losing out on licensing fees, along with their exclusive rights to deny access or
use of the work.'®’

One way that the music industry has counteracted the minimal guidance provided by Congress and the courts is
an “ad hoc” approach to negotiating licenses that varies from deal to deal.'® Record companies use several factors
to assess each licensing deal.'® While the record companies have created their own approach to solving this
sampling and licensing dilemma, it leaves the courts and legislature few chances to address these issues.'”’

Of the cases that have been litigated, few cases have provided any real true guidance. At one end of the
spectrum rests the Grand Upright and Bridgeport Music cases, which do not allow sampling of any kind.'”" At the
other end of the spectrum are the Campbell and Newton cases, which have allowed copyrights to be used under the
fair use exception.'’

B. Solution

Many samplers are weary of using a pre-existing work as a sample in their music due to the cases against
music samplers’ position and the possibility of record companies refusing to grant a license or request a large sum of
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money. This article suggests a different approach to balance the interests of both the copyright owners and
samplers.

This approach proposes new legislation creating a section under the Copyright Act that focuses specifically
on digital sampling of music.'” The proposed statute is as follows:

After a determination of copyright infringement by the court, or agreement of copyright
infringement by the parties, analysis under section 107 may not be applied in regard to suits
involving digital sampling or copying of music. Instead, the copyright owner of the original work
and the sampler of the original work will share profits of the sampler’s new work based upon a
formula. The formula allots to the copyright owner of the original work one-third of the sales
profits from the new work multiplied by the percentage of the original work used in the new work.
For example, if sixty (60) seconds of the copyright owner’s original work were included in the
sampler’s new work that totals one-hundred twenty (120) seconds, then the copyright owner of the
original work is entitled to one-half multiplied by one-third of the sampler’s profits from that
song.

This proposed statute is radical, yet necessary. This new legislation eliminates the fair use exception from
being used as a defense for digital sampling of music and provides clear-cut guidance to the music industry. The
application by the federal courts of the fair use exception in music digital sampling cases has basically become a
“coin flip.” The courts have made polar opposite rulings in these cases.'’* The law needs to be uniform, and it is
apparent that the courts are unable to provide this uniformity.

Moreover, this proposed statute promotes the purposes of copyright law. The proposed statute allows
samplers to create new works that may be disseminated to the public.'”” By allowing these works into the public,
others may benefit and draw inspiration from these new works.'’®

In some regards, it can be argued that this proposal goes against one of the purposes of the Copyright Act
by taking away some of the exclusive rights granted to the original author.'”” Pursuant to the proposed statute, the
original author would no longer be able to deny others from using his copyrighted work, but once the sampler “turns
a profit” from their copied work, the copyright owner would then begin to collect his portion of the profits.'” This
proposal would no longer hinder samplers from using a copyrighted work since they do not have to fear a flat denial
from the copyright owner. Furthermore, samplers would only have to pay the copyright owner once their work
returned a profit. If the samplers never return a profit, then it is unlikely that their works are well known among the
public or other artists. This would calm the fear among copyright owners that the marketplace would be saturated
with samples of the copyright owner’s work.

However, another potential argument against the proposed statute is that it may be considered arbitrary and
unfair for the copyright owners because alleged copiers are simply taking their copyrighted work, without putting
forth any substantial labor, in order to make a profit and gain recognition. Despite this argument, the proposed
statute furthers the purposes of copyright law for samplers by giving them an incentive to create new works. For
artists like D.J. Girl Talk, that sample works for nearly every second of their songs, a large portion of their profits
will go to the copyright owners of the original works under the proposed statute. This means that samplers like Girl
Talk will pay out large percentages of their profits, sometimes more than one-third of the profits from their own
works. This means that a larger percentage required for payout to the copyright owners under the proposed statute
would only provide less and less incentive for artists like Girl Talk to create new works. Without this large portion
of profits, artists that sample several works would be almost entirely pushed out of the music industry.

This article does not support any of the ideas crafted by other commentators such as a compulsory licensing
scheme,'” a subgenre of fair use analysis,'™ or a three second sample calling for an automatic license,'®' just to
name a few.

While a compulsory licensing system may make for quick and cheap transactional costs, the system proposed
by many commentators sets up a system that is too uniform for the various cases of digital sampling.'®*

A subgenre of the Fair Use Doctrine analysis still requires that parties pursue litigation."®® Also, commentators
are worried about the oversaturation of the marketplace and the potential for “knock-off” samples.'™*

Lastly, a three second sample that results in an automatic licensing fee to the copyright owner is too stringent.
This three second scheme does not require any analysis and does not take into account the nature of the sampled
material, such as the degree of the qualitativeness of the sample. Furthermore, the three second licensing fee would
be too uniform and not take into account any of the considerations commonly used by record companies in the
music industry.'®
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IV. CONCLUSION

Copyright law looks to balance the interests of copyright owners’ economic incentives and the creation of new
ideas by other authors. Cases such as Grand Upright, Bridgeport, Newton, and Campbell show how courts have
struggled to come to grips with the digital sampling problem. This judicial confusion has led the music industry to
enter the market with a degree of caution for digital sampling. What's more, the Copyright Act was created before
digital sampling surfaced.

To better balance the needs of digital samplers and copyright owners, Congress must step in and create
guidance for artists and record companies to follow. Compulsory licensing and other rigid schemes are overly
simplistic and not needed. The statute proposed by this article fosters guidance for everyone.

Artists need unlimited access to copyrighted material in order to build and create new works. As the proposed
statute illustrates, it would only come into effect if the sampling artists are successful. The proposed statute would
not take away from the original author if the new work was not a success due to the fact that it would not be widely
known to the public.

The existing market, driven by licensing schemes of the music industry, has been perfected over a number of
years. These schemes of the music industry are good for now. But, to continue this positive trend, Congress must
give further guidance in order for digital sampling to gain traction. To continue moving the music industry in the
right direction, new statutes must be enacted that embrace digital sampling by artists.
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an intellectual property educational background and work experience in Beijing, People’s Republic of China,
Chicago, Illinois, and Detroit, Michigan, United States of America. Special thanks to my dad, mom, and sister for
their continuous support and words of encouragement. Thank you to my friends and colleagues for their helpful
comments and insight. eric.d.gorman@gmail.com.

! Grand Upright Music Ltd. v. Warner Bros. Records, Inc., 780 F. Supp. 182, 183 (S.D.N.Y. 1991) (citing
Exodus 20:15, to set the tone for the district court judge’s opinion that rap artist, Biz Markie, not only violated the
Seventh Commandment, but also infringed upon the copyright of “Alone Again (Naturally)” composed by Gilbert
O’Sullivan).

2 Robert Levine, Steal this Hook? D.J. Skirts Copyright Law, N.Y. TIMES, Aug. 7, 2008, at E1, available at
http://www.nytimes.com/2008/08/07/arts/music/07 girl.html.

3 See Newton v. Diamond, 349 F.3d 591, 593 (9th Cir. 2003) (defining sampling as the “incorporation of short
segments of prior sound recordings into new recordings.”); John Schietinger, Note and Comment, Bridgeport Music,
Inc. v. Dimension Films: How the Sixth Circuit Missed a Beat on Digital Music Sampling, 55 DEPAUL L. REV. 209,
211 (2005) (defining sampling as “the incorporation of portions of an existing song into a new song”); Levine, supra
note 2. Girl Talk’s latest album, “Feed the Animals,” used more than 300 samples and was released online in June
2008 at illegalart.net. /d. Furthermore, Girl Talk is allowing fans to determine how much they wish to pay to
download the album. Id. See also Mary B. Percifull, Note, Digital Sampling: Creative or Just Plain “Cheez-
0id?”,42 CASE W. RES. L. REV. 1263, 1265 (1992) (defining sampling as “making a short digital recording of
sound”).

4 Dancing with Girl Talk, Sasha and John Digweed, SPIN MAGAZINE, June 17, 2007, available at
http://www.spin.com/articles/dancing-girl-talk-sasha-and-john-digweed (reviewing the live performances at the
Bonnaroo Festival in June 2007).

3 Levine, supra note 2; Dancing with Girl Talk, Sasha and John Digweed, supra note 4.

% Levine, supra note 2; Dancing with Girl Talk, Sasha and John Digweed, supra note 4.

" Levine, supra note 2; see Percifull, supra note 3, at 1267—69 (discussing how musicians have spent years
developing a style, which can be easily manipulated due to sampling). Artists feel they have a moral right to control
how their works are used. /d. However, proponents of sampling feel that it is encouraging creativity, paying
homage to the original artists, and boosting the sales of the original recordings. Id.
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¥ Levine, supra note 2 (stating how D.J. Girl Talk has not been threatened with a lawsuit to date). Furthermore,
music labels and artists are afraid to sue Girl Talk because a lawsuit may bring a precedent setting judgment in Girl
Talk’s favor and the possibility of bad publicity. Id.

17 U.S.C § 114 (2006) (stating the statutory scope of exclusive rights in sound recordings); Levine, supra note
2 (stating that hip-hop artists who have not obtained permission or licensing agreements from the copyright owners
to sample recordings have been successfully sued).

10 Levine, supra note 2; see 17 U.S.C. § 107.

" Levine, supra note 2; see 17 U.S.C. § 107 (stating the factors of the Fair Use Doctrine, which Girl Talk
believes are the reason his songs do not infringe upon other artists’ copyrights).

12 Lucille M. Ponte, The Emperor has No Clothes: How Digital Sampling Infringement Cases are Exposing
Weaknesses in Traditional Copyright Law and the Need for Statutory Reform, 43 AM. BUS. L.J. 515, 518-19 (2006)
(discussing how the little statutory guidance led to earlier sampling cases being settled out of court, and now
litigation has begun to increase but the courts have been come down with inconsistent opinions while applying
different legal standards such as per se infringement, an exception under fair use, and an exception an exception of
de minimis under the substantial similarity test).

1 Id. at 518 (proposes creating a new statutory provision for digital sampling that would balance public access
with artistic rights); see Schietinger, supra note 3, at 216 (suggesting that the Sixth Circuit should have agreed with
the analysis of the District Court, and that a negative impact on the law will come out of the decision); Percifull,
supra note 3, at 1263 (proposing a sampling act by Congress where any sound recording under three seconds does
not constitute copyright infringement).

' U.S. CONST. art. I, § 8, cl. 8; Percifull, supra note 3, at 1270.

15U.S. CONST. art. 1, § 8, cl. 8; see 1 MELVILLE B. NIMMER & DAVID NIMMER, NIMMER ON COPYRIGHT,

§ 1.03[A] (2008) [hereinafter NIMMER ON COPYRIGHT] (citing U.S. CONST., art. I, § 8, cl. 18, the Necessary and
Proper Clause to show that the Copyright Clause could have been created at a later time for copyrights and patents);
Percifull, supra note 3, at 1270; Schietinger, supra note 3, at 216.

'® NIMMER ON COPYRIGHT, supra note 15, § 1.03[A] (citing New York Times Co. v. Tasini, 533 U.S. 483, 519
(2001) (Stevens, J., dissenting)); see Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984); Mazer v.
Stein, 347 U.S. 201, 219 (1954) (discussing how the Copyright Clause encourages individuals by rewarding them
through economic personal gain, which then advances the public welfare)); Kelly v. Arriba Soft Corp., 336 F.3d
811, 820 (9th Cir. 2003) (stating that the Copyright Act’s purpose is to promote creativity, which will in turn benefit
the artist and the public); see also Feist Publ’ns, Inc. v. Rural Tel. Serv., Co., 499 U.S. 340, 359-60 (1991) (holding
that “sweat of the brow” from one’s labor does not provide copyright protection); Ponte, supra note 12, at 521
(discussing how Congress enacted the Copyright Amendment to promote creativity and reward artists for their labor
by granting them copyright ownership); Schietinger, supra note 3, at 216 (discussing how the two main purposes of
Copyright law are to encourage people to create art for society and to protect the artist’s work from theft); Percifull,
supra note 3, at 1270 (discussing how the primary benefit of a copyright owner obtaining a copyright are for
economic reasons because artists are granted a limited monopoly for their work, which leads to artists continuing
their creativity to create a public good).

' NIMMER ON COPYRIGHT, supra note 15, § Appendix 7[D].

'8 17 U.S.C. §§ 101-1332 (2006); see Percifull, supra note 3, at 1271.

17 U.S.C. § 102(a); see 1 WILLIAM F. PATRY, PATRY ON COPYRIGHT, § 1:82 (2008) [hereinafter PATRY ON
COPYRIGHT] (discussing the most important aspects of the Copyright Act of 1976 that were enacted by Congress,
such as the limited timeframe a copyright exists, the fair use privilege, and a Copyright Royalty Tribunal). Congress
enacted the first copyright act in 1790, which merely granted protection to authors of maps, charts, and books for 14
years. The next copyright act was in 1909. Id. at § 1.19.

217 U.S.C. § 301(a) (“On and after January 1, 1978 . . . no person is entitled to any such right or equivalent
right in any such work under the common law or statutes of any State”); see 1 PATRY ON COPYRIGHT, supra note 19,
§ 1:82 (discussing how preemption of state law is one of the most important aspects in the passage of the Copyright
Act of 1976); see also Schietinger, supra note 3, at 216.

2117 U.S.C. § 102(a); see Schietinger, supra note 3, at 216 (discussing how the copyright of the musical
composition protects the song, which includes the lyrics and music, and how the sound recording protects one
particular recording). See generally 17 U.S.C. § 106, 114; 2 PATRY ON COPYRIGHT, supra note 19, § 3:160
(providing a general overview of sound recordings).

22 Ponte, supra note 12, at 523-24.
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217 U.S.C. § 101; see 2 PATRY ON COPYRIGHT, supra note 19, § 3:160; Ponte, supra note 12, at 524
(discussing how the master tape of the recording represents the sound recording).

* Newton v. Diamond, 349 F.3d 591, 592-93 (9th Cir. 2003) (citing 17 U.S.C. §§ 102(a)(2), (7)); Ponte, supra
note 12, at 524; see 2 PATRY ON COPYRIGHT, supra note 19, § 3:160.

3 Ponte, supra note 12, at 525.

2% ponte, supra note 12, at 526.

" Ponte, supra note 12, at 524; see 17 U.S.C. §§ 106(1)—(5); 2 PATRY ON COPYRIGHT, supra note 19, § 3:160.
Sound recordings are “purely aural works” and cover only a “series of recorded sounds.” 2 PATRY ON COPYRIGHT,
supra note 19, § 3:160.

¥ Ponte, supra note 12, at 526.

217 U.S.C. § 301(c) (“[N]o sound recording fixed before February 15, 1972, shall be subject to copyright
under this title”); see Ponte, supra note 12, at 525. Ponte discusses how sounds recordings lacked copyright
protection. /d. However, because piracy was such a big concern, Congress enacted the Sound Recording
Amendment of 1971, which granted copyright protection to sound recordings effective on February 15, 1972. Id.
All sound recordings prior to February 15, 1972, did not fall under the Copyright Act, but were to be governed by
the common law of their respective states. Id.; see also Schietinger, supra note 3, at 216.

3% Tuff ‘N’ Rumble Mgmt., Inc. v. Profile Records, Inc., 42 U.S.P.Q.2d 1398, 1399 (S.D.N.Y. 1997) (citing
M.H. Segan Ltd. P’ship v. Hasbro, Inc., 924 F. Supp. 512, 518 (S.D.N.Y 1996)); Ponte, supra note 12, at 526-27;
Schietinger, supra note 3, at 21719 (discussing the elements of copyright infringement in depth); Percifull, supra
note 3, at 1272—76 (discussing the elements of copyright infringement in depth); see also Kelly v. Arriba Soft Corp.,
336 F.3d 811, 817 (9th Cir. 2003) (stating that the Ninth Circuit requires proof of copyright infringement by
showing that the plaintiff has ownership of the copyright and that there was copying by the defendant).

3! Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217—18 (discussing how copyright registration may
constitute prima facie evidence of ownership of a valid copyright); Percifull, supra note 3, at 1272; see Bridgeport
Music, Inc. v. Dimension Films, 383 F.3d 390, 393 (6th Cir. 2004) (stating that ownership of the copyright was
established by the plaintiffs because there was no dispute among the parties); Kelly, 336 F.3d at 817; Williams v.
Broadus, 60 U.S.P.Q.2d 1051, 1051 (S.D.N.Y. 2001); Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1399
(discussing how 17 U.S.C. § 410(c) provides prima facie evidence of a valid copyright if registration is within five
years of first publication).

32 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217; Percifull, supra note 3, at 1272 (discussing
how authors of the sound recording include performers, engineers, producers, and art). But see Tuff ‘N’ Rumble
Mgmt., Inc., 42 U.S.P.Q.2d at 1399-1400 (explaining how Roy Hammond was claimed to be the original copyright
holder of “Impeach the President” but there was no evidence showing that Hammond was able to transfer the
copyright to Tuff, so the court held that Tuff did not have ownership of a valid copyright).

33 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217; Percifull, supra note 3, at 1273.

i Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217.

33 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217; Percifull, supra note 3, at 1272; see Tuff ‘N’
Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1400.

36 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 218; Percifull, supra note 3, at 1272. See Tuff ‘N’
Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1400.

37 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217; Percifull, supra note 3, at 1273; see also
Grand Upright Music Ltd. v. Warner Bros. Records, Inc., 780 F. Supp. 182 (S.D.N.Y. 1991) (providing an example
of how courts have found direct admission of unauthorized copying); e.g., Kelly v. Arriba Soft Corp., 336 F.3d 811,
817 (9th Cir. 2003) (stating that the defendant conceded that the plaintiff established a prima facie case of
infringement); Williams v. Broadus, 60 U.S.P.Q.2d 1051, 1051 (S.D.N.Y. 2001) (revealing defendants admitted to
using part of the plaintiffs’ song).

*% Schietinger, supra note 3, at 218.

39 Schietinger, supra note 3, at 218; see Percifull, supra note 3, at 1273.

0 See Selle v. Gibb, 741 F.2d 896 (7th Cir. 1984) (discussing how if the plaintiff presents evidence of striking
similarity between the two works, then it is presumed that there was copying); Tuff ‘N’ Rumble Mgmt., Inc., 42
U.S.P.Q.2d at 1401 (citing Favia v. Lyons P’ship, 1996 WL 194306, at *3 (S.D.N.Y. 1996), “[a]s proof of access, a
plaintiff may show that ‘(1) the infringed work has been widely disseminated or (2) a particular chain of events
exists by which the defendant might have gained access to work’”); Schietinger, supra note 3, at 218.

41 Ponte, supra note 12, at 527; see Schietinger, supra note 3, at 217; Percifull, supra note 3, at 1274.
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2 Newton v. Diamond, 349 F.3d 591, 594 (9th Cir. 2003) (discussing that there will be no legal consequences
for copying unless the copying is substantial); see Percifull, supra note 3, at 1274; see also Williams, 60 U.S.P.Q.2d
at 1053; Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1401.

43 Ponte, supra note 12, at 528; see Newton, 349 F.3d at 594.

* Percifull, supra note 3, at 1274 (discussing how the substantial similarity test is vague and presents a difficult
question in copyright law); see Newton, 349 F.3d at 594; Ponte, supra note 12, at 528 (discussing how substantial
similarity examines the total concept and feel of disputed works). But see Bridgeport Music, Inc. v. Dimension
Films, 383 F.3d 390, 397 (6th Cir. 2004) (holding that use of the substantial similarity test was not required since the
owner of the sound recording had the exclusive right to sample his own recording).

45 Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1401; see Newton, 349 F.3d at 594 (citing Fisher v. Dees, 794
F.2d 432 (9th Cir. 1986)); see also Williams, 60 U.S.P.Q.2d at 1053; Ponte, supra note 12, at 528; Schietinger,
supra note 3, at 219 (referring to the average listener test instead as the “ordinary observer test”); Percifull, supra
note 3, at 1274.

* Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 74 (2d Cir. 1997) (defining de minimis as a
“technical violation of a right so trivial that the law will not impose legal consequences”); Schietinger, supra note 3,
at 219-20 (stating that de minimis is “copying so trivial that it does not gain copyright protection”); see Newton, 349
F.3d at 594-95 (discussing how the legal term, de minimis non curat lex means that ‘the law does not concern itself
with trifles.”); Bridgeport Music, Inc. v. Dimension Films, 230 F. Supp. 2d 830, 841 (M.D. Tenn. 2002) rev'd, 383
F.3d 390 (6th Cir. 2004); see also Ponte, supra note 12, at 528.

7 Percifull, supra note 3, at 1281.

17 U.S.C. §§ 106, 107 (2006); see Kelly v. Arriba Soft Corp., 336 F.3d 811, 817 (9th Cir. 2003).

* 9 F. Cas. 342 (D. Mass. Oct. 1841). This case dealt with whether the use of letters written by President
Washington constituted piracy. Id. at 345. Three hundred fifty-three out of eight hundred sixty-six pages of the
defendant’s book were identical to the plaintiff’s book. /d. Plaintiff acquired an interest in President Washington’s
letters and it was held that plaintiff owned these letters along with the exclusive copyright, which was infringed
upon by the defendant. 7d. at 345, 346.

0 1d. at 348.

' 1d.

217 U.S.C. § 107; see Percifull, supra note 3, at 1278.

>17U8.C.§ 107.

% Id.; see Percifull, supra note 3, at 1278 (discussing how Congress’s use of the words “such as” provides that
the statute only has a list of examples and there may be other permitted purposes that later come to light).

53 Percifull, supra note 3, at 1278; see Schietinger, supra note 3, at 220; e.g., Kelly v. Arriba Soft Corp., 336
F.3d 811, 822 (9th Cir. 2003).

617 U.S.C. §§ 107(1)—~(4); see Schietinger, supra note 3, at 220; see also Percifull, supra note 3, at 1278.

37 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 594 (1994) (holding that hip-hop group, 2 Live Crew’s
song “Pretty Woman” was a parody that did not infringe upon the copyright of Roy Orbison’s song, “Oh Pretty
Woman” according to the fair use doctrine); Kelly, 336 F.3d at 817 (discussing how fair use is an exception to
copyright infringement and later holding that the defendant’s use was fair); Fisher v. Dees, 794 F.2d 432, 440 (9th
Cir. 1986) (holding that the works were substantially similar but they did not infringe because the work was found to
be a parody under the fair use doctrine); Schietinger, supra note 3, at 220; see Ponte, supra note 12, at 528
(discussing how instances of parodies in disputes have brought out the fair use defense).

3% Schietinger, supra note 3, at 220; see, e.g., Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 77 (2d
Cir. 1997) (showing that once the de minimis threshold has been crossed, then a defendant’s next possible defense is
fair use).

9420 F. Supp. 177 (S.D.N.Y. 1976). This case was decided before the Copyright Act of 1976 came into effect
on January 1, 1978. Id. at 177.

59 1d. at 180. Harrison recorded his song, “My Sweet Lord” in 1970 that nearly followed the exact same chord
progressions as Ronald Mack’s song, “He’s So Fine,” which was recorded in 1962. Id. Harrison also used an
identically distinctive grace note, which helped solidify that both songs had identical harmonies. Id.

% Id. George Harrison was a former member of The Beatles and was aware of “He’s So Fine” when it topped
No. 1 on the billboard charts for several weeks in 1963. Id. Harrison came up with the chord progressions while on
tour in Denmark, but was not consciously aware that he had heard Mack’s song before. 7d.

52 1d. at 182 (holding that defendant subconsciously misappropriated the plaintiff’s work).

63780 F. Supp. 182 (S.D.N.Y. 1991); see Schietinger, supra note 3, at 221-22.
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8 Grand Upright Music, 780 F. Supp. at 183-84. Finding the most persuasive evidence was a letter, with an
enclosed copy of a tape, from the defendants to O’Sullivan and his agent requesting to use O’Sullivan’s song,
“Alone Again (Naturally).” Id. Therefore, the court held that Biz Markie knew he needed to obtain a license to use
O’Sullivan’s work, and the letter served as an admission. Id.; see Schietinger, supra note 3, at 221-22.

5 Id. at 185. The judge also referred the matter to the United States Attorney for the Southern District of New
York to criminally prosecute the defendants. 7d.; see also Schietinger, supra note 3, at 222.

5 Schietinger, supra note 3, at 222 (arguing that the court’s per se ruling of automatic copyright infringement
provided little guidance to help understand the thresholds quantitively, or qualitatively for future sampling cases).

67349 F.3d 591 (9th Cir. 2003).

6% See Ponte, supra note 12, at 532. Licensing to the sound recording for “Choir” was obtained from the
copyright owner, ECM Records, for a one time fee of $1,000. Newton, 349 F.3d at 593. The Beastie Boys sampled
a six second, three note segment of “Choir” for their song, “Pass the Mic,” which was repeated or “looped”
throughout the song over forty times. Id.

5 Newton, 349 F.3d at 593; see 2 PATRY ON COPYRIGHT, supra note 19, § 3:163 (discussing how defendants
can infringe on sound recordings and not musical compositions).

0 Newton, 349 F.3d at 594-95; Ponte, supra note 12, at 534; see Williams v. Broadus, 60 U.S.P.Q.2d 1051,
1054 (S.D.N.Y. 2001).

"' Newton, 349 F.3d at 597 (discussing how the sampling was not quantitatively significant because the six
second segment comprised roughly only two percent of the four and one-half minute “Choir,” nor was there any
evidence that the sample had any qualitative significance to “Choir”); Ponte, supra note 12, at 534.

2 Newton, 349 F.3d at 594, 598 (citing Fisher v. Dees, 794 F.2d 432 (9th Cir. 1986), where the court
determined that a sample is de minimis when the average audience would not recognize the appropriation); see
Ponte, supra note 12, at 537-38 (arguing that the court overlooked the fact that repeating or “looping” the sample
were quantitative and qualitative elements that were significant to the new song).

3 Ponte, supra note 12, at 535.

383 F.3d 390 (6th Cir. 2004); see 2 PATRY ON COPYRIGHT, supra note 19, § 3:163 (discussing how
infringement of sound recordings occurs where a license for the musical composition has been obtained).

"> Bridgeport Music, 383 F.3d at 393; see Schietinger, supra note 3, at 224-25 (reporting that N.W.A. repeated
or “looped” the two second sample fourteen to sixteen times throughout “100 Miles and Runnin™).

"® Bridgeport Music, 383 F.3d at 393; 1 GOT THE HOOK UP (No Limit Records 1998); see Schietinger, supra
note 3, at 224.

7 Bridgeport Music, 383 F.3d at 394; see Schietinger, supra note 3, at 224; see also Ponte, supra note 12, at
531-33.

8 Bridgeport Music, 383 F.3d at 397 (arguing that 17 U.S.C. § 114 gives the owner of the sound recording the
exclusive right to sample the recording); Ponte, supra note 12, at 545—46 (arguing that the court’s ruling devalues
the protection to musical scores compared to sound recordings, and creates more of a burden for the composers and
owners of musical scores); see Schietinger, supra note 3, at 230 (arguing that the Sixth Circuit should have a
substantial similarity-de minimis analysis because it generally applies to copyright infringement, de minimis
analysis is not eliminated by any law, and not conducting a de minimis analysis is against the purposes of copyright
law).

" Bridgeport Music, 383 F.3d at 398 (arguing that they do not believe this significantly hinders creativity).
First, artists are free to recreate the sound of the sample in the studio. /d. Second, the market will keep the price of
licensing reasonable. Id. Last, sampling is not done by accident. Id.; see Schietinger, supra note 3, at 234-35
(arguing that the bright-line rule discourages artistic creation, which is a goal of copyright law). See generally 2
PATRY ON COPYRIGHT, supra note 19, § 3:163 (providing an overview and analysis of the case).

%0 See Michael W. Carroll, Fixing Fair Use, 85 N.C. L. REV. 1087, 1094-95 (2007) (discussing the difference of
opinion by judges on the meaning of fair use); David Nimmer, “Fairest of Them All” and Other Fairy Tales of Fair
Use, 66 LAW & CONTEMP. PROBS. 263, 280 (2003) (noting the “malleability” of fair use factors).

81 Jarvis v. A&M Records, 827 F. Supp. 282, 288 (D.N.J. 1993) (stating the three elements of copyright
infringement); see Tuff ‘N’ Rumble Mgmt., Inc. v. Profile Records, Inc., 42 U.S.P.Q.2d 1398, 1399 (S.D.N.Y.
1997) (citing M.H. Segan Ltd. P’ship v. Hasbro, Inc., 924 F. Supp. 512, 518 (S.D.N.Y 1996)); Ponte, supra note 12,
at 526-27; Schietinger, supra note 3, at 217-19 (discussing the elements of copyright infringement in depth);
Percifull, supra note 3, at 1272—76 (discussing the elements of copyright infringement in depth); see also Kelly v.
Arriba Soft Corp., 336 F.3d 811, 817 (9th Cir. 2003) (stating that the Ninth Circuit requires proof of copyright
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infringement by showing that the plaintiff has ownership of the copyright and that there was copying by the
defendant).

82 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 21718 (discussing how copyright registration may
constitute prima facie evidence of ownership of a valid copyright); Percifull, supra note 3, at 1272; see Bridgeport
Music, 383 F.3d at 393 (stating that ownership of the copyright was established by the plaintiffs because there was
no dispute among the parties); Kelly, 336 F.3d at 817 (conceding that the plaintiff had a prima facie case of
infringement); Williams v. Broadus, 60 U.S.P.Q.2d 1051, 1051 (S.D.N.Y. 2001); Tuff ‘N’ Rumble Mgmt., Inc., 42
U.S.P.Q.2d at 1399 (discussing how 17 U.S.C. § 410(c) provides prima facie evidence of a valid copyright if
registration is within five years of first publication).

8317 U.S.C. § 410(c) (2006) (stating that registration within five years after first publication shall constitute
prima facie evidence of a valid copyright); see Williams, 60 U.S.P.Q.2d at 1051; Jarvis, 827 F. Supp. at 289.

84 Ponte, supra note 12, at 526; Schietinger, supra note 3, at 217; Percifull, supra note 3, at 1272; see Tuff ‘N’
Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1400.

% Arnstein v. Porter, 154 F.2d 464, 468 (2d Cir. 1946) (stating that copying can be found by the defendant
admitting to copying, or circumstantial evidence); Jarvis, 827 F. Supp. at 289; Ponte, supra note 12, at 526;
Schietinger, supra note 3, at 218; Percifull, supra note 3, at 1272; see Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at
1400.

% See Grand Upright Music Ltd. v. Warner Bros. Records, Inc., 780 F. Supp. 182, 183 (S.D.N.Y. 1991)
(providing an example of how courts have found direct admission of unauthorized copying); Williams, 60
U.S.P.Q.2d at 1051 (showing how defendants conceded to copying “The Symphony” for their song “Ghetto
Symphony”); see, e.g., Bridgeport Music, 383 F.3d at 393 (providing a direct admission where there was no dispute
that defendants’ song, “Get Off,” was copied); Kelly, 336 F.3d at 817.

87 But see Jarvis, 827 F. Supp. at 289 (stating that it is a rare case where indirect evidence is not necessary to
establish infringement); Steinberg v. Columbia Pictures Indus., Inc., 663 F. Supp. 706, 711 (S.D.N.Y. 1987) (citing
Reyher v. Children’s Television Workshop, 533 F.2d 87, 90 (2d Cir. 1976), which cites Arnstein 154 F.2d at 468).
It is often difficult to obtain a direct admission of copying, so typically circumstantial evidence is used to establish
unauthorized copying. Id.

88 See, e.g., Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1401-02; Ringgold v. Black Entm’t Television, Inc.,
126 F.3d 70, 74 (2d Cir. 1997).

Y Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1402 (discussing how access may also be found through a
particular chain of events where the defendant came across the plaintiff’s work); see Ringgold, 126 F.3d at 74;
Bright Tunes Music v. Harrisongs Music, 420 F. Supp. 177, 179 (S.D.N.Y 1976).

% Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1401.

ol Arnstein, 154 F.2d at 468; see Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1401.

92 Levine, supra note 2 (discussing Girl Talk’s use of samples from popular artists such as Jay-Z, OutKast,
Aerosmith, and AC/DC); Dancing with Girl Talk, Sasha and John Digweed, supra note 4 (discussing how Girl Talk
samples from artists such as Nirvana, D.J. EZ Rock, and Rob Base).

% Levine, supra note 2; Dancing with Girl Talk, Sasha and John Digweed, supra note 4.

% See Williams v. Broadus, 60 U.S.P.Q.2d 1051, 1053 (S.D.N.Y. 2001); Tuff ‘N’ Rumble Mgmt., Inc., 42
U.S.P.Q.2d at 1402.

93 Williams, 60 U.S.P.Q.2d at 1053; Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1402; see Newton v.
Diamond, 349 F.3d 591, 594 (9th Cir. 2003); see, e.g., Bright Tunes Music v. Harrisongs Music, 420 F. Supp. 177,
180-81 (S.D.N.Y. 1976) (finding unconscious misappropriation).

% Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1402 (stating the test for the Second Circuit).

97 Percifull, supra note 3, at 1276.

% Percifull, supra note 3, at 1276.

9 Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1402; Jarvis v. A & M Records, 827 F. Supp. 282, 290 (D.N.J.
1991).

" Tuff ‘N’ Rumble Mgmt., Inc., 42 U.S.P.Q.2d at 1402; Jarvis, 827 F. Supp. at 290.

"9 Levine, supra note 2; Dancing with Girl Talk, Sasha and John Digweed, supra note 4.

192 percifull, supra note 3, at 1276.

193 percifull, supra note 3, at 1276.

194 Jarvis, 827 F. Supp. at 291.

Copyright © 2011 Boston College Intellectual Property & Technology Forum, 13
Christopher Collie & Eric Gorman



Boston College Intellectual Property & Technology Forum http://www.bciptf.org

195 Williams v. Broadus, 60 U.S.P.Q.2d 1051, 1053 (S.D.N.Y. 2001); Tuff ‘N’ Rumble Mgmt., Inc., 42
U.S.P.Q.2d at 1402; see Newton v. Diamond, 349 F.3d 591, 594 (9th Cir. 2003); see, e.g., Bright Tunes Music v.
Harrisongs Music, 420 F. Supp. 177, 180-81 (S.D.N.Y. 1976) (finding unconscious misappropriation).

1% Gordon v. Nextel Commc’ns and Mullen Adver., Inc., 345 F.3d 922, 923-24 (6th Cir. 2003); see Campbell
v. Acuff-Rose Music, Inc., 510 U.S. 569, 594 (1994) (holding that hip-hop group, 2 Live Crew’s song “Pretty
Woman” was a parody that did not infringe upon the copyright of Roy Orbison’s song, “Oh Pretty Woman”
according to the fair use doctrine); Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 80 (2d Cir. 1997); Fisher
v. Dees, 794 F.2d 432, 440 (9th Cir. 1986) (holding that the works were substantially similar but they did not
infringe because the work was found to be a parody under the fair use doctrine); Schietinger, supra note 3, at 220;
see also Ponte, supra note 12, at 528 (discussing how instances of parodies in disputes have brought out the fair use
defense).

19717 U.S.C. § 107 (2006) (stating that there is not copyright infringement “for purposes such as criticism,
comment, news reporting, teaching . . . scholarship, or research”). Furthermore, § 107 provides a limitation upon
the eféglusive rights granted to copyright holders under 17 U.S.C. § 106. Id.

Id.

19 No bright line rule for fair use may be adopted since each fair use case must be decided on its own merits.
Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 433 (1984); see Harper & Row, Publishers, Inc. v.
Nation Enters., 471 U.S. 539, 552, 561 (1985) (stating that a fair use analysis must be applied on a case by case
basis).

917 U.S.C. § 107(1). See generally Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C. Mass. 1841) (according to
Justice Story the “look to the nature and objects of the selections made” is the foundation for the first factor of the
fair use doctrine); 4 PATRY ON COPYRIGHT, supra notel9, § 10:5 (discussing how the first factor of the fair use
doctrine was adopted from Folsom v. Marsh).

""" 4 PATRY ON COPYRIGHT, supra note 19, § 10:4.

"2 Eolsom v. Marsh, 9 F. Cas. 342, 345 (C.C. Mass. 1841); see Campbell v. Acuff-Rose Music, Inc., 510 U.S.
569, 579 (1994); Kelly v. Arriba Soft Corp., 336 F.3d 811, 818 (9th Cir. 2003).

'3 Folsom, 9 F. Cas. at 344.

" Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 79 (2d Cir. 1997); see Campbell, 510 U.S. at 579
(discussing how transformative use is not absolutely necessary to find fair use, but the more transformative a work
then the less likely the work will be found to be against fair use); Kelly, 336 F.3d at 818.

"5 See Ringgold, 126 F.3d at 79. But see, e.g., Kelly, 336 F.3d at 819 (showing an example of transformative
use where the defendant’s use of the plaintiff’s images was for a different function than the plaintiff’s use).

' See Ringgold, 126 F.3d at 79.

"7 Campbell, 510 U.S. at 579.

118 [d

"9 Levine, supra note 2; Dancing with Girl Talk, Sasha and John Digweed, supra note 4.

120 Campbell, 510 U.S. at 579.

121 Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 451 (1984).

122 4 PATRY ON COPYRIGHT, supra note 19, § 10:16 (discussing Sony Corp.); see Sony Corp., 464 U.S. at 448—
49.

123464 U.S. 417 (1984).

124 Harper & Row, Publishers, Inc. v. Nation Enters., 471 U.S. 539, 562 (1985) (discussing how the distinction
between commercial and non-commercial use is “whether the user stands to profit from exploitation of the
copyrighted material without paying the customary price”).

123510 U.S. 569, 584-85 (1994).

126D J. Girl Talk has come out with five compact discs. D.J. GIRL TALK , A/l Day (Illegal Art 2010); D.J. GIRL
TALK, Feed the Animals (Illegal Art 2008); D.J. GIRL TALK, Night Ripper (Illegal Art 2006); D.J. GIRL TALK,
Unstoppable (Illegal Art 2004); D.J. GIRL TALK, Secret Diary (Illegal Art 2002).

127 Campbell, 510 U.S. at 584-85; see Harper & Row, 471 U.S. at 562.

128 4 PATRY ON COPYRIGHT, supra note 19, § 10:16.

12 Harper & Row, 471 U.S. at 562 (discussing how monetary gain does not have to be the sole intent of the
user, but actually whether the user will profit from exploiting the copyrighted work); see Weissmann v. Freeman,
868 F.2d 1313, 1324 (2d Cir. 1989).

130 See 4 PATRY ON COPYRIGHT, supra note 19, § 10:16.

131 See Campbell, 510 U.S. at 579.
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132 See Campbell, 510 U.S. at 579; 4 PATRY ON COPYRIGHT, supra note 19, § 10:16.

133 See Campbell, 510 U.S. at 579; 4 PATRY ON COPYRIGHT, supra note 19, § 10:16.

13417 U.S.C. § 107(2) (2006). See generally Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C. Mass. 1841) (according
to Justice Story the “value of the materials used” is the foundation for the second factor of the fair use doctrine); 4
PATRY ON COPYRIGHT, supra note 19, § 10:6 (discussing how the second factor of the fair use doctrine was adopted
from Folsom v. Marsh).

135 Universal City Studios, Inc. v. Sony Corp. of Am., 659 F.2d 963, 972 (9th Cir. 1981), rev’d on other
grounds, 464 U.S. 417 (1984); Barton Beebe, An Empirical Study of U.S. Copyright Fair Use Opinions, 1978—
2005, 156 U. PENN. L. REV. 549, 610 (2008); see, e.g., Ringgold v. Black Entm’t Television, Inc., 126 F.3d 70, 80
(2d Cir. 1997) (glancing over the second factor of fair use). But see Harper & Row, 471 U.S. at 563—64 (discussing
how critical unpublished works are to the second factor of fair use).

136 4 PATRY ON COPYRIGHT, supra note 19, § 10:138; Percifull, supra note 3, at 1279; see Campbell, 510 U.S. at
586 (discussing how some works are closer to the intended purpose of copyright protection compared to others
typically in situations of creative works against factual works); Harper & Row, 471 U.S. at 563 (discussing how
factual works have a greater need to be widely circulated compared to more creative works of “fiction or fantasy”);
Kelly v. Arriba Soft Corp., 336 F.3d 811, 820 (9th Cir. 2003). Original works that are published are more likely to
fall under fair use because the original artist’s work has already made an appearance. Id.

:z; 4 PATRY ON COPYRIGHT, supra note 19, § 10:138.

Id.

139 Beebe, supra note 135, at 610. Of the 306 opinions discussing fair use since 2008, only 17.7% of the
opinions included the second factor of the Fair Use Doctrine, while only 6.5% of the opinions included the second
factor to state that it was irrelevant. Id. Further, the outcome of the second factor typically has no significant impact
on the overall outcome of the fair use analysis. Id.

14017 U.S.C. § 107(3). See generally Folsom, 9 F. Cas. at 348 (according to Justice Story the “the quantity and
value of the materials used” is the foundation for the third factor of the fair use doctrine).

41 See Campbell, 510 U.S. at 588 (discussing how in order for a parody to succeed it must ‘conjure up’ some of
the original, possibly the heart of the song, in order for the humor in the original work to be recognizable); Sony
Corp., 464 U.S. at 449-50 (discussing how copying an entire television program onto a videotape did not have the
ordinary effect of weighing against the defendant); Harper & Row, 471 U.S. at 564—65 (discussing how the
defendant took the “heart of the book” and held qualitative significance); Ringgold, 126 F.3d at 76 (discussing how
a slight quantity of copying of the work as a whole may not be in the defendant’s favor if the defendant’s
quantitative use is substantial); Percifull, supra note 3, at 1280 (discussing how sampling only a few seconds of a
work will be to the defendant’s advantage).

"2 Ringgold, 126 F.3d at 76; Bramwell v. Halcomb, 3 My & Cr. (Ch.) 737, 738 (1838); see Harper & Row, 471
U.S. at 564-65 (discussing how defendant took a significant qualitative portion that was described to be the “heart
of the book™).

'3 See Harper & Row, 471 U.S. at 564—65. But see Campbell, 510 U.S. at 588 (holding that a parody may go
to the heart of a work in order for the humor in the original work to be recognizable). See generally Ringgold, 126
F.3d at 80 (stating that courts should not give this factor too much weight when assessing fair use).

:j: Campbell, 510 U.S. at 579, 587-89 (finding that no more was taken that necessary from the original work).

Id.

14617 U.S.C. § 107(4). See generally Folsom, 9 F. Cas. at 348 (according to Justice Story the “degree in which
the use may prejudice the sale, or diminish the profits” is the foundation for the fourth factor of the fair use
doctrine); 4 PATRY ON COPYRIGHT, supra note 19, § 10:7 (discussing how the fourth factor of the fair use doctrine
was adopted from Folsom v. Marsh).

147 Sony Corp., 464 U.S. at 451.

8 Campbell, 510 U.S. at 584-85.

'Y Harper & Row, 471 U.S. at 568; Sony Corp., 464 U.S. at 451; see Ringgold, 126 F.3d at 80 (discussing how
defendant contends there is a potential market for her story quilts and that she earned income from licensing her
work).

' Harper & Row, 471 U.S. at 568.

151 [d

132 See Campbell, 510 U.S. at 591; Harper & Row, 471 U.S. at 568; Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.
Mass. 1841).
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133 Campbell, 510 U.S. at 591; Kelly v. Arriba Soft Corp., 336 F.3d 811, 821 (9th Cir. 2003) (citing Campbell,
510 U.S. at 591) (stating that “[a] transformative work is less likely to have an adverse impact on the market of the
original than a work that merely supersedes the copyrighted work™).

134 See Campbell, 510 U.S. at 591; Kelly, 336 F.3d at 821 (citing Campbell, 510 U.S. at 591).

15 See Campbell, 510 U.S. at 592.

136 See id.

137 See supra Part I1LA.1.

138 See supra Part 11.A.2.

19 See supra Part 11.A.3.

10 See supra Part 11.A 4.

1" Amanda Webber, Note, Digital Sampling and the Legal Implications of its Use After Bridgeport, 22 ST.
JOHN’s J. LEGAL COMMENT. 373 (2007); Ponte, supra note 12; Mike Suppappola, Confusion in the Digital Age: Why
the De Minimis Use Test Should be Applied to Digital Samples of Copyrighted Sound Recordings, 14 TEX. INTELL.
PrOP. L.J. 93 (2006); Jeremy Beck, Music Composition, Sound Recordings and Digital Sampling in the 2 1st
Century: A Legislative and Legal Framework to Balance Competing Interests, 13 UCLA ENT. L. REV. 1 (2005);
Bryan Bergman, Comment, Into the Grey: The Unclear Laws of Digital Sampling, 27 HASTINGS COMM. & ENT. L.J.
619 (2005); Schietinger, supra note 3; Percifull, supra note 3.

192U.S. CONST. art. I, § 8, cl. 8; see NIMMER ON COPYRIGHT, supra note 15, § 1.03[A] (citing U.S. CONST., art.
I, § 8, cl. 18, the Necessary and Proper Clause to show that the Copyright Clause could have been created at a later
time for copyrights and patents); Bergman, supra note 161, at 643; Schietinger, supra note 3, at 216; Percifull, supra
note 3, at 1270.

1% NIMMER ON COPYRIGHT, supra note 15, § 1.03[A] (2008) (citing New York Times Co. v. Tasini, 533 U.S.
483, 519 (2001) (Stevens, J., dissenting); see Sony Corp. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984);
Mazer v. Stein, 347 U.S. 201, 219 (1954) (discussing how the Copyright Clause encourages individuals by
rewarding them through economic personal gain, which then advances the public welfare)); see also Feist Publ’ns,
Inc. v. Rural Tel. Serv., Co., 499 U.S. 340, 359-60 (1991) (holding that “sweat of the brow” from one’s labor does
not provide copyright protection); Ponte, supra note 12, at 521 (discussing how Congress enacted the Copyright
Amendment to promote creativity and reward artists for their labor by granting them copyright ownership);
Bergman, supra note 161, at 643; Schietinger, supra note 3, at 216 (discussing how the two main purposes of
Copyright law are to encourage people to create art for society and to protect the artist’s work from theft); Percifull,
supra note 3, at 1270 (discussing how the primary benefit of a copyright owner obtaining a copyright are for
economic reasons because artists are granted a limited monopoly for their work, which leads to artists continuing
their creativity to create a public good).

10 See Newton v. Diamond, 349 F.3d 591, 593 (9th Cir. 2003) (defining sampling as the “incorporation of short
segments of prior sound recordings into new recordings.”); Schietinger, supra note 3, at 211 (defining sampling as
“the incorporation of portions of an existing song into a new song”); Levine, supra note 2; see also Percifull, supra
note 3, at 1265 (defining sampling as “making a short digital recording of sound”).

195 Bergman, supra note 161, at 644.

1% Bergman, supra note 161, at 644.

1717 U.S.C. § 102(a) (2006).

'8 Bergman, supra note 161, at 644.

1% Bergman, supra note 161, at 644. Many record companies look to the stature of the artist whose sample was
used, the stature of sampling artist, how much success the sampled song had, and the length of time of the sample.
Bergman, supra note 161, at 644. Another factor includes the content of the sample, or whether there is a distinctive
hook or merely a drum beat. Bergman, supra note 161, at 645. Also, the context of the sample is looked at to see
whether the new work relies heavily on the copied work. Bergman, supra note 161, at 645. Last, record companies
will see whether the new work will appear in videos, commercials, or other profit producing ventures. Bergman,
supra note 161, at 645.

' Bergman, supra note 161, at 645.

'"! Bridgeport Music, Inc. v. Dimension Films, 383 F.3d 390, 393 (6th Cir. 2004) (holding that the copyright
was infringed and created a bright line rule against copyright infringement); Grand Upright Music Ltd. v. Warner
Bros. Records, Inc., 780 F. Supp. 182, 186 (S.D.N.Y. 1991) (holding that Biz Markie infringed the copyright by
using any part of the sampled work without a license).

172 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 594 (1994) (holding that hip-hop group 2 Live Crew’s
song “Pretty Woman” was a parody that did not infringe upon the copyright of Roy Orbison’s song, “Oh Pretty
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Woman” according to the fair use doctrine); Newton v. Diamond, 349 F.3d 591, 593 (9th Cir. 2003) (holding that
the Beastie Boys use of the song fell under the fair use exception).

'3 See 17 U.S.C. §§ 101-1332 (2006).

174 See supra Part LE.

'75 NIMMER ON COPYRIGHT, supra note 15, § 1.03[A] (citing New York Times Co. v. Tasini, 533 U.S. 483, 519
(2001) (Stevens, J., dissenting); see Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984);
Mazer v. Stein, 347 U.S. 201, 219 (1954) (discussing how the Copyright Clause encourages individuals by
rewarding them through economic personal gain, which then advances the public welfare)); see also Feist Publ’ns,
Inc. v. Rural Tel. Serv., Co., 499 U.S. 340, 359-60 (1991) (holding that “sweat of the brow” from one’s labor does
not provide copyright protection); Ponte, supra note 12, at 521 (discussing how Congress enacted the Copyright
Amendment to promote creativity and reward artists for their labor by granting them copyright ownership);
Bergman, supra note 161, at 643; Schietinger, supra note 3, at 216 (discussing how the two main purposes of
Copyright law are to encourage people to create art for society and to protect the artist’s work from theft); Percifull,
supra note 3, at 1270 (discussing how the primary benefit of a copyright owner obtaining a copyright are for
economic reasons because artists are granted a limited monopoly for their work, which leads to artists continuing
their creativity to create a good that benefits the public).

170 U.S. CONST. art. I, § 8, cl. 8; see NIMMER ON COPYRIGHT, supra note 15, § 1.03[A]; Bergman, supra note
161, at 643; Schietinger, supra note 3, at 216; Percifull, supra note 3, at 1270.

""" Bergman, supra note 161, at 644.

'8 Bergman, supra note 161, at 644.

' Bergman, supra note 161, at 644.

'%0 Bergman, supra note 161, at 644.

'8! Bergman, supra note 161, at 644.

'82 Bergman, supra note 161, at 649; see Ponte, supra note 12, at 547-52. Section 115 of the Copyright Act
now provides for compulsory licensing for performing or recording another artist’s cover song. Id. at 547. Section
115 also requires that proper notice be given and that royalties be paid to the Library of Congress. Id. at 547-48.
Many proponents believe Congress should amend Section 115 to include compulsory licensing for digital sampling
or enact another statute for digital sampling. Id. at 548. Proponents like this idea of compulsory licensing because it
grants access to copyrighted material at a low cost. /d. at 548-49.

'3 Bergman, supra note 161, at 649.

'8 Bergman, supra note 161, at 649.

'85 Bergman, supra note 161, at 644. Many record companies look to the stature of the artist whose sample was
used, the stature of sampling artist, how much success the sampled song had, and the length of time of the sample.
Bergman, supra note 161, at 644. Another factor includes the content of the sample, or whether there is a distinctive
hook or merely a drum beat. Bergman, supra note 161, at 645. Also, the context of the sample is looked at to see
whether the new work relies heavily on the copied work. Bergman, supra note 161, at 645. Last, record companies
will see whether the new work will appear in videos, commercials, or other profit producing ventures. Bergman,
supra note 161, at 645.
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