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The U.S. Department of Health and Human Services Office of Civil Rights (“OCR”) was hard at work at
the end of 2018 —emphasizing the active efforts we have seen for the past few years from OCR.
Below is a brief summary of some of the recent activity of OCR.

OCR, the entity responsible for compliance with the Health Insurance Portability and Accountability
Act of 1996 and its implementing regulations (“HIPAA”), is seeking input on how HIPAA can be
modified to help promote coordinated, value-based care. Coordination of care has been an initiative
of payors for a few years now, but certain aspects of HIPAA sometimes hinder or limit the ability of
providers to coordinate care in certain settings or under certain situations. As a result, OCR has
received requests from providers to revisit certain aspects of the HIPAA regulations, which were
drafted over 15 years ago, to eliminate some of the hurdles preventing coordinated care. “I look
forward to hearing from the public on potential improvements to HIPAA, while maintaining the
important safeguards for patients’ health information” said Deputy Secretary Hargan. According to
OCR Director Roger Severino, “we are looking for candid feedback about how the existing HIPAA
regulations are working in the real world and how we can improve them.” In addition, OCR is
specifically seeking comments on ways to address the following specific areas:

e Encouraging information-sharing for treatment and care coordination
e Facilitating parental involvement in care
e Addressing the opioid crisis and serious mental illness

e Accounting for disclosures of PHI for treatment, payment, and health care operations as
required by the HITECH Act

e Changing the current requirement for certain providers to make a good faith effort to
obtain an acknowledgment of receipt of the Notice of Privacy Practices

Public comments on ways to improve these areas are due by February 11, 2019. Any provider facing
obstacles in any of these areas is encouraged to submit comments to OCR.

OCR also recently released a plain language checklist to assist first responders in providing emergency
response and recovery services to individuals with limited English proficiency and/or disabilities. At
least 350 languages are spoken in the United States and approximately 15% of adults report hearing
difficulties, 8.1 million people are visually impaired, and 32 million adults are unable to read. These
factors, combined with several natural disasters in 2018, highlighted the importance of guidance in
this area, as federal civil rights laws require that federally funded emergency response and recovery
services must be accessible to people with limited English proficiency and people with disabilities.
The checklist includes recommendations, specific action steps, and resources to assist first
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responders in providing language assistance and communicating effectively, addressing how to
identify language needs of patients and how to effectively utilize interpreters.

Finally, OCR has been busy enforcing compliance with the HIPAA requirements. A hospital has
recently been fined for failing to terminate the remote access of an employee following the
employee’s termination from the hospital, resulting in the impermissible disclosure of patients’
protected health information. In addition, a physician practice was fined for disclosing patient
information to a medical billing services company without entering into a business associate
agreement with the billing company. Moreover, a physician practice was fined when a physician
discussed a patient’s health information with a reporter who was compiling a news story on a dispute
between the patient and the practice. These enforcement actions highlight the importance of taking
proactive steps to protect patient information, e.g., by terminating access to individuals once it is no
longer needed or by entering into business associate agreements.

As you can see, OCR was very active at the conclusion of 2018. | suspect that this active trend will
continue in 2019.
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